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IN THE 


United States Court of Appeals 

foe the District of Columbia 
April Term, 1941 


No. 8014 


ALBERT D. BATTISTA, Appellant 

v. 

HORTON, MYERS & RAYMOND, a Body Corporate. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal, taken by Albert D. Battista (defen¬ 
dant below and appellant herein), from a final judgment 
(Appendix, p. 40) entered by the District Court of the 
United States for the District of Columbia in favor of 
Horton, Myers & Raymond, a body corporate, (plaintiff 
below and appellee herein) on a motion for summary judg¬ 
ment. (Appendix, p. 10.) The judgment was entered on 
June 17, 1941. (Appendix, pp. 40, 50.) The notice of ap¬ 
peal, and supersedeas bond on appeal, were filed on June 
24, 1941. (Appendix, p. 50.) 

The jurisdiction of this Court is derived from Code D. C. 
1901, Sec. 226 (Code D. C. 1929, Title 18, Sec. 26). 
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STATEMENT OF CASE. 

The Pleadings. 

The instant action was begun by appellee Horton, Myers 
& Raymond (plaintiff below) to recover the balance of con¬ 
tract price for certain brick-masonry, cinder-block and clay- 
tile work, alleged to be due and owing by Albert D. Battista 
(defendant below’) to the corporation. 

The case came before the court below upon a second 
amended complaint 1 which alleged in substance that on 
April 20, 1940, plaintiff and defendant entered into a writ¬ 
ten contract 2 (thereto annexed) pursuant to which plaintiff 
furnished and installed all necessary labor, material and 
equipment to complete all brick, cinder block backing and 
clay tile partition work, all in accordance with plans and 
specifications as required in the erection and completion 
of the House for Carmelite Fathers for the agreed sum of 
$8,500.00; that in addition thereto plaintiff agreed to, and 
did, furnish and erect additional w*ork in accordance with 
revised plans for the additional sum of $1,900.00; that all 
of the w T ork, labor and materials had been fully performed 
and completed by plaintiff, and had been accepted by the 
Architect and Owners of the House for Carmelite Fathers; 
that defendant thereupon became indebted to plaintiff in 
the aggregate sum of $10,400.00; that the sum of $7,487.90 
was paid by defendant to plaintiff on account of the work, 
labor and materials; that defendant had failed to pay the 

1 To the original complaint, Albert D. Battista had filed his answer denying 
the merits thereof. Thereafter, plaintiff Horton, Myers & Raymond sought 
leave, and was permitted, to file an amended complaint. The amended com¬ 
plaint pleaded irrelevant evidence which was stricken upon motion of defen¬ 
dant. The second amended complaint was then filed by plaintiff. (Cf. Tran¬ 
script of Record.) 

Each of these several complaints, and the itemized statements of account 
respectively appended thereto, allege varying and inconsistent dates on which 
the alleged balances and interest are supposed to have become due and pay¬ 
able. The inconsistencies are unexplained in the cause. 

2 This contract was actually a sub-subcontract between Albert D. Battista, a 
subcontractor, and Horton, Myers & Raymond, a sub-subcontrator, on the con¬ 
struction of a House for Discalced Carmelite Fathers, in the District of Co¬ 
lumbia. A general contract in writing had been entered into between the 
Discalced Carmelite Fathers, as owners, and Frainie Brothers, as general con¬ 
tractor, under which the work in question was performed. In turn, Frainie 
Brothers had entered into a subcontract in writing with Albert D. Battista. 
(Cf. Statement of Case.) 
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July requisition of $1,872.90, and had also failed to pay the 
final balance of $1,039.20, making a total amount of $2,- 
912.10; that defendant had failed to pay the balance al¬ 
though often requested; and that plaintiff should have 
judgment for the sum of $1,872.90, with interest thereon 
from July 20, 1940, and judgment for the additional sum 
of $1,039.20, with interest thereon from September 11,1940. 
(Appendix, pp. 2-7.) 

To this second amended complaint, defendant Albert D. 
Battista filed an answer setting up four defenses: 

The First Defense denied that the second amended com¬ 
plaint stated a claim upon which relief could be granted. 
(Appendix, p. 7.) 

The Second Defense admitted execution of the contract, 
and performance and completion of w T ork by plaintiff there¬ 
under; admitted that the amount of $1,872.90 became pay¬ 
able to plaintiff under the July requisition. But defendant 
denied that the work, labor, equipment and materials had 
been accepted by the Architect and Owners of the House for 
Carmelite Fathers, and Frainie Brothers, general contrac¬ 
tors. To the contrary, defendant averred that Frainie 
Brothers, general contractors, against whom requisition had 
been made, had failed and refused to pay the sum although 
frequently requested by defendant so to do. Defendant fur¬ 
ther denied that a balance was yet due and owing by him to 
plaintiff. 3 (Appendix, pp. 7-8.) 

s Under the Second Defense the acceptance of the work by the Architect 
and Owners was put in issue. Furthermore, defendant denied that any sum 
was due and owing. 

Requisitions, allowances and payments under the sub-subcontract between 
Horton, Myers & Raymond and Albert D. Battista were subject to requisi¬ 
tions, allowances and payments under the subcontract between Albert D. 
Battista, subcontractor, and Frainie Brothers, general contractors. These were 
in turn subject to requisition, allowance and payments under the general con¬ 
tract between Frainie Brothers, general contractors, and the Discalced Car¬ 
melite Fathers, Owners. (Appendix, pp. 22-23, 31.) (Cf. Statement of Facts, 
supra.) 

Plaintiff did not file counter-affidavits to the affidavits of Albert D. Battista 
and Leonard J. Gansc in opposition to the motion for summary judgment. (Ap¬ 
pendix, pp. 18-36.) The facts set forth therein are uncontradicted. 

Defendant demanded, and was entitled to, a jury trial of the issues in the 
case. (Appendix, p. 2.) Whitaker v. CoJeman, (Whitaker v. Aetna Casualty 
& Surety Co.) 115 F. (2d) 305; Diversey Liquidating Corp. v. Neunkirchen, 
370 Ill. 523, 19 N. E. (2d) 363. This right to jury trial could not be fore¬ 
closed on ex parte affidavits for plaintiff, and in disregard of the issues. 
Fischer v. Munsey Trust Co., 44 App. D. C. 212, 216. 
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The Third Defense denied the right of plaintiff to main¬ 
tain its alleged cause of action, because it had failed and 
refused to execute a Release of Liens on the construction 
work, by reason whereof Frainie Brothers, general con¬ 
tractors for construction of the work, had refused to make 
final payment to Albert D. Battista, a subcontractor there¬ 
on. 4 (Appendix, pp. 8-9.) 

The Fourth Defense denied the right of plaintiff to main¬ 
tain its alleged cause of action, because as a result of the 
delay and refusal by Horton, Myers & Raymond to execute 
a Release of Liens on the construction of the House for Car¬ 
melite Fathers, the final payments due and owing by 
Frainie Brothers, general contractors, to Albert D. Battista 
were delayed and prevented until Frainie Brothers had 
gone into a state receivership proceeding, and then had 
been adjudged insolvent in a federal bankruptcy proceed¬ 
ing, preventing the payment of the amounts due to defen¬ 
dant Albert D. Battista under his subcontract on the work. 
(Appendix, p. 9.) 5 

Plaintiff Horton, Myers & Raymond then filed a motion 
for summary judgment, with three supporting affidavits an¬ 
nexed thereto. (Appendix, pp. 10-18.) The motion as¬ 
serted that there was no genuine issue as to any material 
fact, because the work, labor and materials had been per- 

« The general contract between the Discalced Carmelite Fathers, owners, and 
Frainie Brothers, general contractors, had a “No Lien Clause” therein. (Cf. 
Statement of Facts, supra.) The subcontract between Frainie Brothers, general 
contractors, and Albert D. Battista, subcontractor, required a Release of Lions 
for all labor and materials performed thereunder. (Appendix, pp. 20, 29.) 
(Cf. Statement of Facts, supra). The sub-subcontractor between Albert D. 
Battista, subcontractor, and Horton, Myers & Raymond, sub-subcontractor, was 
performed under and subordinate to the superior contracts. (Appendix, pp. 
22-23, 31.) (Cf. Statement of Facts.) Furthermore, it was the custom and 
practice in the building trades and private construction industry, and among 
contractors, subcontractors, and sub-subcontractors in the District of Columbia 
to require a Release of Liens. (Appendix, pp. 23, 32.) (Cf. Statement of 
Facts.) This was known to plaintiff, and its officers, agents, and employees. 
(Appendix, pp. 23, 32.) 

Despite this, plaintiff refused to execute a Release of Liens. 

s This defense was in the nature of an equitable estoppel of plaintiff Hor¬ 
ton, Myers & Raymond to claim payment to bo due and owing, where, by 
reason of its refusal to execute a Release of Liens, payment of sums due to 
Albert D. Battista was prevented until the general contractor had become 
insolvent. 
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formed by plaintiff and accepted by the owners, wherefore 
there was no valid defense to the action. 8 

Defendant Albert D. Battista filed two affidavits in oppo¬ 
sition to the motion for summary judgment. (Appendix, 
pp. 18-36.) These affidavits detailed the facts chronologi¬ 
cally, and made issues on the right of plaintiff to recover 
herein. (Cf. Statement of Facts, infra.) Proffer, and ac¬ 
tual tender in evidence, of voluminous documentary evi¬ 
dence were made under these affidavits. No counter-affi¬ 
davits were filed by plaintiff, and the facts and evidence 
detailed in defendant’s affidavits stand uncontradicted and 
unchallenged in the record of proceedings herein. (Cf. Af¬ 
fidavit of Albert D. Battista, Appendix, pp. 27-36; Affidavit 
of Leonard J. Ganse, Appendix, pp. 18-27.) 

The Motions Justice (Luhring, J.) disregarded the un¬ 
questioned facts set forth in defendant’s affidavits. He re¬ 
fused to receive or consider the documentary evidence de¬ 
tailed and proffered in these affidavits. (Appendix, pp. 40- 
48.) (Cf. Statement of Evidence, and Exhibits 1-29 inclu¬ 
sive.) To the contrary, in disregard of the issues made by 
the pleadings and affidavits, and despite the unchallenged 
facts and evidence set forth and proffered in defendant’s 
affidavits, the court below entered a summary judgment in 
favor of plaintiff Horton, Myers & Raymond against de¬ 
fendant Albert D. Battista for the full amount of the claim. 7 
(Appendix, p. 40.) 

This appeal, with supersedeas, is taken from that judg¬ 
ment. (Appendix, pp. 40, 50.) 

« The motion for summary judgment admits that plaintiff refused to ex¬ 
ecute a Release of Liens (Appendix, pp. 10-11). The affidavits of the officers 
of plaintiff corporation, in support of the motion, affirmatively show that 
payment for plaintiff's work was not allowed or paid by Frainie Brothers, 
general contractor, to Albert D. Battista (Appendix, pp. 16-17). At most, 
the affidavits in support of the motion only show that plaintiff’s work was 
completed and was accepted by the Discalced Carmelite Fathers, owners (Ap¬ 
pendix, pp. 13, 16-17). These affidavits do not pretend to assert that the 
Discalced Carmelite Fathers, owner, had made any allowance and payment to 
Frainie Brothers, general contractor, therefor. 

7 The court below wrote a memorandum opinion which overrides the facts 
set up in defendant’s affidavits (Appendix, pp 37-39). It purports to adopt 
the single view, favorable to plaintiff’s case, and to lay aside as inapplicable 
any facts established for defendant. 
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STATEMENT OF FACTS. 

On November 13, 1939, the Discalced Carmelite Fathers, 
Washington, D. C., owners, entered into a written contract 
with Frainie Brothers, Baltimore, Maryland, general con¬ 
tractors, for the construction and completion of a House 
for Discalced Carmelite Fathers, in the District of Colum¬ 
bia. 8 The contract was drawn upon a “cost plus fixed fee” 
basis. (Cf. Original Documents.) 

By this general contract it was provided, among other 
things: 


a * • * • 

“Article 1. The "Work To Be Done And The Docu¬ 
ments Forming The Contract. 

“The Contractor agrees to provide all labor and ma¬ 
terials and to do all things necessary for the proper 
construction and completion of the work shown and de¬ 
scribed on drawing bearing the title ‘House for the 
Carmelite Fathers.’ The Drawings and Specifications 
and the General Conditions of the Contract consisting 
of articles numbered one to forty-four (standard form 
of the American Institute of Architects—Fourth Edi¬ 
tion), together with this agreement, constitute the Con¬ 
tract; the Drawings, Specifications and General Con¬ 
ditions being as fully a part thereof and hereof as if 
hereto attached or herein repeated." If anything in the 

s The general contract was directly mentioned and referred to in each affi¬ 
davit filed in support of plaintiff's motion for summary judgment. The terms, 
provisions and conditions thereof, however, were not recited either in hacc 
verba or in substance. 

At the proceedings on motion for summary judgment, and under a sub¬ 
poena issued to compel the production thereof, the contract was offered in 
support of defense. The Motions Justice refused to admit or to consider it 
(Appendix, pp. 41-48). 

o By the express terms of Article 1, the Drawings, Specifications, and the 
General Conditions of the Contract, and the Agreement, constituted the gen¬ 
eral contract. There is no basis whatsoever for the ruling by the court below 
in the Memorandum Opinion (Appendix, p. 38): 

“The defendant seeks to read into the contract [sub-subcontract] a pro¬ 
vision that the work, materials and labor to be performed thereunder is 
subject to the terms, conditions and provisions of the principal contract 
between the general contractor and the owner. (See affidavit of defend¬ 
ant in opposition to motion for summary' judgment, paragraph 2.) 

“The contract is plain and unambiguous. The only reference is to ‘the 
plans and specifications ,' and this does not include the provisions of the 
contract between the general contractor and owner. Woodruff v. Hough, 
et al., 91 U. S. 596, 602; Guerini Stone Co. v. P. J. Carlin Construction 
Co., 240 TJ. S. 264, 276." (Italics supplied.) 


said General Conditions is inconsistent with this Agree¬ 
ment, the Agreement shall govern. 

“The said documents have been prepared by Rev. F. 
Michael, O.S.B., therein and hereinafter called the Su¬ 
perintendent. 

“Article 2. Changes in Work. 

“The Owner, through the Superintendent, may from 
time to time make changes in the above named Draw¬ 
ings and Specifications, issue additional instructions, 
require additional work or direct the omission of work 
previously ordered, and the provisions of this Contract 
shall apply to all such changes, modifications and addi¬ 
tions with the same effect as if they were embodied 

in the original Drawings and Specifications. 

<<# * # * 

“Article 15. No Lien Clause. 

“It is specifically agreed by and between the parties 
of this Contract that said Contractor shall not file, nor 
will he permit or suffer any Sub-Contractor, material- 
man, mechanic or any person under him to file, nor any 
such Contractor, Sub-Contractor, materialman or other 
person, file any mechanic’s lien or other lien or claim 
for -work done or material furnished in or about the 
performance of this Contract against the ground upon 
which the structure or work herein provided for is 
erected or done, or against any property or structure 
whatsoever covered by this Contract. The same also 
applies to claims for liability insurance. 10 

# • # # 

After execution of the general contract, and on January 
2,1940, and March 25, 1940, Albert D. Battista entered into 
certain written subcontracts (Appendix, pp. 19-20, 21, 28- 
29, 30) with Frainie Brothers, general contractor, the perti¬ 
nent parts of which are as follows: 

“January 2, 1940 

urn # * * 

“We hereby accept your proposal to furnish all labor 

and material necessary to complete the rubble stone 
— 

io This * * No Lien Clause ’ ’ became a part of every contract, subcontract 
and sub-subcontract on the work. No contractor, subcontractor, or sub-sub¬ 
contractor could demand final payment unless and until he executed a Release 
of Liens. It was the refusal of plaintiff to execute a Release of Liens which 
prevented payment to defendant Albert D. Battista. 


8 


work, setting cut stone and/or cast stone, brickwork, 
tile partitions, cinder block backing and all masonry 
work, including the erection or scaffolding, furnishing 
equipment, in connection with the Monastery for the 
Discalced Carmelite Fathers, Washington, D. C., in ac¬ 
cordance with plans and specifications prepared by 
Reverend Father Michael, O.S.B., Superintendent, as 
interpreted by him and subject to his supervision, ap¬ 
proval and acceptance, for the sum of 

Sixteen Thousand and Five Hundred Dollars 

($16,500.00) 

<<• • • * 

“It is the intent of this contract that all masonry 
work of whatever description is covered thereby. 

<< • • * * 


“It is further understood that we will pay you 
monthly, if demanded, 90% of the amount of work com¬ 
pleted during the month, subject to the approval of the 
Superintendent, and a satisfactory evidence of Release 
of Liens for all labor and material; the balance to be 
paid thirty (30) days after final completion and ac¬ 
ceptance by the Superintendent and a final Release of 
Liens is furnished. 

“It is further understood that your proposal and our 
acceptance cover all work according to plans and speci¬ 
fications, and no charge for extra work will be allowed 
or paid for unless written order is received from us. 


“March 25, 1940 

u • • • • 


“In further reference to your contract for the stone 
and masonry work in connection with the Discalced 
Carmelite Fathers’ Building at Washington, D. C., we 
herewith, accept your proposal, with the same condi¬ 
tions as outlined in your original contract, to furnish 
labor and material necessary for the changes made by 
the District Building Inspector. Also the additional 
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stair tower on end of building, and the installing of 
brick wainscoting in Chapel, brick to be furnished by 
Frainie Brothers for the sum of 

“Twenty-Two Hundred Dollars ($2200.00) 

“which sum is to be in addition to your contract. 

* * * * tt 

On April 20,1940, Albert D. Battista entered into a writ¬ 
ten sub-subcontract (Appendix, pp. 5, 22, 31) with Horton, 
Myers & Raymond, as follows: 

a • * • * 

“We propose to furnish labor, material and equip¬ 
ment to complete all brick, cinder block backing and clay 
tile partition work required for the above building, all 
in accordance ivith plans and specifications submitted, 
for the sum of Eight Thousand Five Hundred Dollars 
($8,500.00). 

“For the additional sum of One Thousand Nine 
Hundred Dollars ($1,900.00) we will furnish and erect 
additional work in accordance with revised plans as 
submitted. 

“Terms of payment, 90% of work erected in place 
as of the last of current month, 10% to be retained by 
the contractor until 30 days after completion and ac¬ 
ceptance of our work by the Architect and the Owners.” 
(Italics supplied). 

• # * • >> 

• 

Under this sub-subcontract it was the intent and agree¬ 
ment of plaintiff and defendant that the work, labor and 
materials to be performed and furnished thereunder should 
be subject to the terms, conditions and provisions of the 
principal contract between Frainie Brothers, general con¬ 
tractor, and the Discalced Carmelite Fathers, owners, and 
that it should be performed in full compliance with and sub¬ 
ject to all of the terms, provisions and restrictions therein 
set forth, and the plans and specifications provided there¬ 
for. (Appendix, pp. 22-23, 31.) 



10 


On July 20, 1940, an agreement for additional work was 
entered into between plaintiff and defendant. (Appendix, 
pp. 23, 31-32.) 

It was and is the custom and practice in the building 
trades and private construction industry, and among con¬ 
tractors, subcontractors, and sub-subcontractors, in the Dis¬ 
trict of Columbia, to require a Release of Liens from all 
contractors, subcontractors, and sub-subcontractors, who 
may, or shall, have performed work on, or furnished, sup¬ 
plied or delivered materials used in such w’ork. This cus¬ 
tom and practice was at all times well-known to plaintiff 
Horton, Myers & Raymond, and its officers, agents, servants 
and employees. (Appendix, pp. 23, 32.) 

Albert D. Battista, subcontractor, entered upon his work 
on the House for Discalced Carmelite Fathers, and prior to 
August 28, 1940, had personally completed the work to be 
performed by him thereon. Thereupon, Frainie Brothers 
sent Albert D. Battista a letter (Appendix, pp. 24, 32-33), 
as follows: 


‘ ‘ August 28,1940 

< i • • * 

“Inasmuch as your work in connection with the Dis¬ 
calced Carmelite Father’s Job at 2131 Lincoln Road, 
Washington, D. C., has been completed, subject, of 
course, to the approval of the Architect, and that the 
Owner, Architect and ourselves are anxious to make 
final settlement in connection with this work, w*e ask 
that you please send us your final bill. The bill must 
be accompanied by a Release of Liens for all labor and 
material used on this w*ork in accordance wfith the terms 
of the contract. 

• * • * >> 


Albert D. Battista thereupon presented his bill for the 
balance due and owfing to him by Frainie Brothers under 
his subcontract; but the general contractor disputed the 
amount thereof and refused to make final payment to him. 
Between September 10, 1940, and November 30, 1940, cor- 
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respondence, conferences, and negotiations were had in re¬ 
spect of the final payments to be made by Frainie Brothers 
to Albert D. Battista, and his sub-snbcontractors (including 
Horton, Myers & Raymond) for the work, labor and mate¬ 
rials performed by them on the job. 11 Plaintiff actively par¬ 
ticipated therein. Agreement in respect of the payments 
to be made was finally reached. A Release of Liens was 
prepared, to be signed by defendant Albert D. Battista, 
subcontractor, and Horton, Myers & Raymond, sub-subcon¬ 
tractor, and others. (Appendix, pp. 25-26, 34.) 

Horton, Myers & Raymond, by its Secretary-Treasurer, 
received the Release of Liens on November 28,1940, for exe¬ 
cution by the corporation, and other sub-subcontractors and 
materialmen whose signatures it undertook to obtain. After 
delaying until December 11,1940, plaintiff wholly failed and 
refused to sign the Release of Liens. (Appendix, pp. 26, 
34-35.) Pending this, Frainie Brothers, general contrac¬ 
tors, became insolvent. They were involved in a state court 
receivership proceeding; and thereafter were adjudicated 
bankrupts in the Federal District Court for Maryland. 
(Appendix, pp. 26, 35.) 

Dispute had likewise arisen between Frainie Brothers and 
the Discalced Carmelite Fathers as to the final payment to 
be made for the work, and the latter had failed and refused 
to make payment to the general contractor. (Appendix, pp. 
26-27, 35.) 

By reason of the foregoing facts, and because of the re¬ 
fusal of Horton, Myers & Raymond to execute the Release 
of Liens, and the delays caused thereby, final payment to 
Albert D. Battista was prevented. (Appendix, pp. 27, 35- 
36.) 

ii This correspondence was voluminous, and was proffered in the affidavits 
filed in opposition to the motion for summary judgment. (Cf. Original Docu- 
ments-tran8mitted to this Court). The Court below refused to receive them 
in evidence or to consider them in its action upon the motion. This was error. 
Whitaker v. Coleman (Whitaker v. Aetna Casualty & Surety Co.), 115 F. (2d) 
305, infra p. 16. 
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STATEMENT OF POINTS. 

1. The court below erred in entering summary judgment 
in favor of the plaintiff herein. 

2. The court below erred in entering summary judgment 
despite the existence of material issues of fact. 

3. The court below erred in entering summary judgment, 
and in depriving defendant of his right to a jury trial as 
demanded by, and guaranteed to, him under the Seventh 
Amendment to the Constitution of the United States. 

4. The court below erred in entering summary judgment, 
upon ex parte affidavits, in violation of due process of law 
under the Fifth and Fourteenth Amendments to the Con¬ 
stitution of the United States. 

5. The court below erred in holding that plaintiff was 
entitled to summary judgment as a matter of law. 

6. The court below erred in failing to make findings of 
facts. 
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SUMMARY OF ARGUMENT. 

I. 

The Court Below Erred in Entering Summary Judgment. 

1. There Were Material and Disputed Issues of Fact. 

II. 

The Court Below Could Not Deprive Defendant of a Jury 
Trial, Guaranteed to Him Under the Seventh Amend¬ 
ment to the Constitution. 

III. 

The Court Below Could Not Act Summarily, Upon Ex 
Parte Affidavits, in Violation of Due Process of Law 
Under the Fifth and Fourteenth Amendments to the 
Constitution. 


IV. 

The Court Below Erred in Holding That Plaintiff Was En¬ 
titled to Summary Judgment as a Matter of Law. 

V. 

The Court Below Erred in Failing to Make 
Findings of Fact. 
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ARGUMENT. 

The issues which exist upon the record herein, and the 
facts which defendant’s affidavits set forth without chal¬ 
lenge or contradiction, precluded the entry of a summary 
judgment herein. 


I. 

The Court Below Erred in Entering Summary Judgment. 

The entry of a summary judgment was erroneous and 
without authority of law in the instant case. 

1. There Were Material and Disputed Issues of Fact. 

The pleadings, and the supporting and opposing affidavits, 
presented substantial and material issues of facts. Fur¬ 
thermore, the averments of defendant’s affidavits were not 
contradicted. 

Rule 56 of the Federal Rules of Civil Procedure only 
permits entry of a summary judgment “if the pleadings, 
depositions, and admissions on file, together with the affi¬ 
davits, if any, show that, except as to the amount of dam¬ 
ages, there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a mat¬ 
ter of law.” The court below erred in applying this rule 
under the issues of fact, and the principles of law applicable 
thereto. 

In Miller v. Miller (decided June 30, 1941), App. D. C. 
_,_F.(2d)---, this Court said: 

“* * *. The purpose of this rule ‘is to dispose of 
cases where there is no genuine issue of fact, even 
though an issue may be raised formally by the plead¬ 
ings.’ [Citing Fletcher v. Krise, — App. D. C. — F. 
(2d) — (March 3, 1941)]. However, ‘The Court ... is 
not authorized to try the issue, but to determine whether 
there is an issue to be tried.’ [Citing Dwan v. Massa- 
rene, 199 App. Div. 872,192 N. Y. Supp. 577, 582]. ‘To 
proceed to summary judgment it is not sufficient then 
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that the judge may not credit testimony proffered on 
a tendered issue. It must appear that there is no sub¬ 
stantial evidence on it, that is, either that the tendered 
evidence is in its nature too incredible to be accepted 
by reasonable minds, or that conceding its truth, it is 
without legal probative force.’ [Citing Whitaker v. 
Coleman, 115 F(2d) 305, 306 (C. C. A. 5)]. Rule 56 (e) 
provides that ‘supporting and opposing affidavits shall 
be made on personal knowledge, shall set forth such 
facts as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent to 
testify to the matters stated therein.’ ” 

See also: 

Wyant v. Crittenden, 72 App. D. C. 163, 113 F(2d) 
170; 

Kent v. Hardin (D. C. E. D. Pa.), 35 F. Supp. 836; 

United States v. Newbury Mfg. Co . (D. C. Mass.), 36 
F. Supp. 602, 4 Fed. Rules Serv. 776 ; 

United States v. Mazur (D. C. W. D. N. Y.), 4 Fed. 
Rules Serv. 767. 

And see: 

Whitaker v. Coleman (Whitaker v. Aetna Casualty 
<& Surety Co., (C. C. A. 5th) 115 F(2d) 305, infra. 

Plaintiff did not challenge or contradict the facts set forth 
in defendant’s affidavits. These facts state a defense to 
the action herein. (Cf. Statement of Facts, supra, p. 6 et 
seq .) They presented issues for a trial. 

n. 

The Court Below Could Not Deprive Defendant of a Jury 
Trial, Guaranteed to Him Under the Seventh Amend¬ 
ment to the Constitution. 

Defendant Albert D. Battista had demanded a jury trial 
of the action herein. (Appendix, p. 2.) With issues of 
fact to be determined, the court below could not cut off 
the right of trial by jury, and it was without power to act 
summarily. 
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In Whitaker v. Coleman (Whitaker v. Aetna Casualty & 
Surety Co.), (C. C. A. 5), 115 F. (2d) 305, it was said: 

“Appealing in each case from the summary judg¬ 
ment against him, appellant is here insisting as to each 
that there was a genuine issue as to a material fact 
whether the driver was an ‘insured’ within the policy 
terms, and that he has been deprived of his right of 
trial by jury. We think it clear that appellant has been 
so deprived and that the judgments must be reversed 
because he has. The invoked procedure, valuable as it 
is for striking through sham claims and defenses which 
stand in the way of a direct approach to the truth of a 
case, was not intended to, it cannot deprive a litigant 
of, or at all encroach upon, his right to a jury trial. 

“Judges in giving its flexible provisions effect must 
do so with this essential limitation constantly in mind. 
To proceed to summary judgment it is not sufficient 
then that the judge may not credit testimony proffered 
on a tendered issue. It must appear that there is no 
substantial evidence on it, that is, either that the tend¬ 
ered evidence is in its nature too incredible to be ac¬ 
cepted by reasonable minds, or that conceding its 
truth, it is without legal probative force. Testing ap¬ 
pellant’s offer of proof by this rule, it plainly appears 
that an issue on which he is entitled to a jury trial has 
been summarily determined against him. 

“ * * # App e ii an t had demanded a jury and it was not 
for the judge in summary proceedings to determine 
Jones’ credibility. But, says appellee, in the first case 
Jones’ affidavit was not offered but only a transcript of 
his testimony on his former trial and because of de¬ 
fects in its certification and presentation, the judge 
was justified in refusing to receive this transcript as 
proffered evidence, wffiile on the second trial, though 
Jones’ affidavit w’as offered the judgment was res 
judical a in the first case and this, pleaded as such, en¬ 
titled it to summary judgment in the second case. We 
think that this will not at all do. Summary judgment 
procedure is not a catchpenny contrivance to take un¬ 
wary litigants into its toils and deprive them of a trial, 
it is* a liberal measure, liberally designed for arriving 
at the truth. Its purpose is not to cut litigants off from 
their right of trial by jury if they really have evidence 
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which they will offer on a trial, it is to carefully test this 
out, in advance of trial by inquiring and determining 
whether such evidence exists. Rule 56 is carefully 
drawn to effectuate this purpose. Subdivisions (a) and 
(b) provide for the institution of the procedure. Sub¬ 
divisions (c) and (d) provide, the one for complete, the 
other for partial determination of the existence ot gen¬ 
uine issues as to material facts. Subdivision (e) pro¬ 
vides for affidavit and other forms of proof while Sub¬ 
division (f), making it further clear that the judgment 
is to be rendered only where it clearly appears that 
there is no issue, provides for the granting of a con¬ 
tinuance to obtain proofs which appear to be existent 
but not then available. It is quite clear that technical 
rulings have no place in this procedure and particularly 
that exclusionary rules will not be applied to strike, on 
grounds of formal defects in the proffer, evidence prof¬ 
fered on tendered issues. While therefore, it does not 
appear from the record that the transcript of Jones’ 
testimony vras in any manner defective or why its offer 
refused, this is, we think, immaterial. For the offer of 
the transcript certainly apprised the judge that there 
was relevant and important evidence which defendant 
appellant could and would tender on the trial and not¬ 
withstanding this, he was refused a continuance to get 
the evidence and the matter was pressed at once and er¬ 
roneously, to summary judgment.” 

The Motions Justice assumed to dispose of the case on 

ex parte affidavits despite the existence of disputed facts. 

This was error. Cf. Fischer v. Munsey Trust Co., 44 App. 
D. C. 212, 216. 
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m. 

The Court Below Could Not Act Summarily, Upon Ex 
Parte Affidavits, in Violation of Due Process of Law 
Under the Fifth and Fourteenth Amendments to the 
Constitution. 

The right of cross-examination is guaranteed to parties 
under the due process clauses of the Federal Constitution. 
(Constitution, Amendments V, XIV). Alford v. United 
States, 282 U. S. 687, 51 S. Ct. 218, 75 L. ed. 624. Compare, 
Saunders v. Shaw, 244 U. S. 317, 37 S. Ct. 638, 61 L. ed. 1163. 
In the absence of waiver or consent by the defendant herein, 
and in view of the issues made on this record, the court be¬ 
low could not act summarily upon the ex parte affidavits for 
plaintiff. Cf. Fischer v. Munsey Trust Co., 44 App. D. C. 
212, 216. 


IV. 

The Court Below Erred in Holding that Plaintiff Was 
Entitled to Summary Judgment as a Matter of Law. 

Plaintiff Horton, Myers & Raymond had no right to bring 
or maintain the action herein, because it had failed and 
refused to execute the Release of Liens. 

The principal contract made the drawings, specifications, 
and the general conditions a part thereof. (Cf. Statement 
of Facts, supra p. 6.) The subcontract of Albert D. Bat¬ 
tista, and the sub-subcontract of Horton, Myers & Raymond 
were subject to its requirements and terms. The principal 
contract contained a “No Lien Clause.” Cf. 13 A. L. R. 
1065, “Validity and Effect of Provision in Contract 
Against Mechanic’s Lien.” The owners (Discalced Car¬ 
melite Fathers) were entitled to a Release of Liens for their 
protection. 

The subcontract between Frainie Brothers, general con¬ 
tractors, and Albert D. Battista, subcontractor, contained an 
express provision for a Release of Liens. (Cf. Statement 
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of Facts, supra p. 8.) The sub-subcontract between de¬ 
fendant Albert D. Battista and plaintiff Horton, Myers & 
Raymond was in turn subject to the provisions and require¬ 
ments of each of the superior contracts. Cf. Baldwin Loco¬ 
motive Works v. Edward Hines Lumber Co., 189 Ind. 189, 
125 N. E. 400. It was the intent and agreement between the 
parties that the sub-subcontract should be subject to the 
terms, conditions and provisions of the principal contract; 
and it was the custom and practice in the District of Co¬ 
lumbia to require and receive a Release of Liens. (Cf. 
Statement of Facts, supra p. 10.) 

The execution and delivery of the Release of Liens was 
a condition precedent to the right of plaintiff to claim final 
payment. Leverone v. Arancio, 179 Mass. 439, 61 N. E. 45. 
This condition was not fulfilled, and plaintiff could not bring 
its action herein. Leverone v. Arancio, supra. Compare, 
Andrew Lohr Bottling Co. v. Ferguson, 122 Ill. App. 270 
(Affirmed 223 Ill. 88, 79 N. E. 35). 

Furthermore, the delay and refusal of plaintiff to execute 
a Release of Liens, and the intervening insolvency and bank¬ 
ruptcy of Frainie Brothers, general contractors, prevented 
defendant from receiving his payment. (Statement of 
Facts, supra p. 11.) Thus, an equitable estoppel arose 
against the right of plaintiff to maintain this action. In 
Associates Discount Corp. v. Crow, 71 App. D. C. 336, 110 
F. (2d) 126, this Court said (citing 2 Pomeroy, Equity 
Jurisprudence (4th ed. 1918)) Section IX: 

‘ ‘ ‘ § 804. . . . Equitable estoppel is the effect of the 
voluntary conduct of a party whereby he is absolutely 
precluded, both at law and in equity, from asserting 
rights which might perhaps have otherwise existed, 
either of property, of contract, or of remedy, as against 
another person, who has in good faith relied upon such 
conduct, and has been led thereby to change his position 
for the worse, and who on his part acquire some corre¬ 
sponding right, either of property, of contract, or of 
remedy.’ ” (Italics supplied.) 
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V. 

The Court Below Erred in Failing to Make 
Findin g s of Facts. 

The record herein is devoid of any findings of fact, re¬ 
quired to be made under the Federal Rules of Civil Pro¬ 
cedure. Cf. Rules 52(a), 56(d). This Court has repeatedly 
held that findings of fact must be made. Associates Dis¬ 
count Corp. v. Crow, 71 App. D. C. 336, 110 F. (2d) 126; 
Fogle v. General Credit, Inc., 71 App. D. C. 338,110 F (2d) 
128. Compare, Boss v. Hardee, 68 App. D. C. 75, 93 F. (2d) 
234 (under Federal Equity Rules). 

CONCLUSION. 

We submit that upon the record of the proceedings herein, 
and the authorities applicable thereto, the action of the 
court below was erroneous. The summary judgment should 
be reversed and vacated. 

Respectfully, 

Leonard J. Ganse, 

• Carl F. Bauersfeld, 

Attorneys for Appellant. 
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10 Endorsed: Filed Jan 9 1941 Charles E. 

Stewart, Clerk 

In the District Court of the United States 
for the District of Columbia 

Civil Action No. 9475 

Horton, Myers & Raymond, a body corporate, Bond 
Building, Washington, D. C., Plaintiff , 


v. 

Albert D. Battista, 2760 Woodley Place, N. W., 
Washington, D. C., Defendant. 

Demand for Jury Trial. 

Comes now the defendant herein, by his attorneys 
Leonard J. Ganse and Carl F. Bauersfeld, and makes 
formal demand that the issues joined in the above cap¬ 
tioned cause shall be tried by a jury herein. 

Leonard J. Ganse, 

Carl F. Bauersfeld, 

Attorneys for Defendant , 

726 Jackson Place, Northwest, 
Washington, D. C. 

Service of a copy of the foregoing Demand for Jury Trial 
is hereby acknowledged this 9th day of January, 1941. 

A. M. Goldstein, 

Attorney for Plaintiff. 

• *•*#••• •• 

29 Endorsed: Filed Feb 28 1941 Charles E. Stew¬ 
art, Clerk 

Second Amended Complaint for Money Due and Owing. 

Comes now plaintitf, Horton, Myers and Raymond, Inc., a 
body corporate, and by leave of Court first had and obtained 
in accordance with Rule 15A of the Federal Rules of Civil 
Procedure, files this amended complaint. 
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1. The jurisdiction of the Court pertaining to the claim 
herein is derived from Title 18, Chap. 3, Sec. 4, of the 1929 
Code of Laws for the District of Columbia. 

2. Plaintitf is a corporation, organized and existing un¬ 
der the laws of the District of Columbia, and maintains an 
office and does business within the District of Columbia. 

Defendant is a resident of the District of Columbia. 

3. On, to-wit. April 20,1940, the plaintiff and the defend¬ 
ant entered into a written contract, a copy of which is an¬ 
nexed hereto marked Exhibit “A”, and made a part hereof 
by this reference. Pursuant to said contract, the plaintiff 
furnished and installed all the necessary labor, material 
and equipment to complete all brick, cinder block backing 
and clay tile partition w T ork, all in accordance with plans 
and specifications as required in the erection and comple¬ 
tion of the House for Carmelite Fathers for the agreed sum 
of $8500.00. In addition thereto, the plaintiff agreed to 
furnish and erect, and did furnish and erect additional 
work in accordance with revised plans as submitted for the 
said House for Carmelite Fathers for the additional sum 

of $1900.00, as agreed between the parties, and as 
30 shown on the annexed copy of the aforesaid written 
agreement between the parties. 

4. That all of the said work, labor and materials as set 
out in Paragraph 3 of this complaint has been fully per¬ 
formed and completed by the plaintiff, and has been ac¬ 
cepted by the Architect and the Owners of the House for 
Carmelite Fathers; and the defendant then and there in 
consideration thereof, became indebted to the plaintiff in 
the total aggregate sum of $10,400.00. 

5. That from April 22, 1940, up to and including June 
20, 1940, the defendant paid to the plaintiff on account of 
the work, labor and materials furnished and erected, the 
sum of $7,487.90, as shown on the itemized statement of 
account annexed hereto marked Exhibit “B”, and hereby 
made a part hereof. 

6. In addition to the sum of $7,487.90, paid on account, 
as set out in Paragraph #5, the defendant admitted there 
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was due and owing the plaintiff an additional payment on 
account of the said completed work of $1872.90, being the 
July requisition, copy of said admission, under date of 
August 13, 1940, being annexed hereto, marked Exhibit 
“C”, and hereby made a part hereof by this reference. 

7. That the entire work was fully completed and accepted 
by the Architect and owners, and the building occupied by 
the owners on or about September 11, 1940, and the defen¬ 
dant admitted and acknowledged to the plaintiff herein that 
he is indebted to said plaintiff in the full sum of $2912.10. 
being the balance due under the aforesaid contract. 

8. That the defendant has failed to pay the July requisi¬ 
tion of $1872.90, as aforesaid, and has also failed to pay the 
final balance of $1039.20, making a total due and owing from 
the defendant to the plaintiff of $2912.10. 

9. And the defendant, although often requested, has 
failed to pay the balance shown on the itemized statement 
of account shown on Exhibit “B”, or any part thereof, nor 
has anyone acting for the defendant paid the said balance, 
or any part thereof. 

Wherefore, plaintiff demands judgment against the de¬ 
fendant for the sum of $1872.90, with interest thereon 
31 from July 20, 1940, and judgment for the additional 
sum of $1039.20, with interest thereon from Septem¬ 
ber 11,1940, and costs. 

A. M. GOLDSTEIN 
Attorney for Plaintiff 
325-326 Bond Building 

Service of copy of Amended Complaint for Money Due 
and Owing acknowledged this 25th day of February, 1941. 

LEONARD J. GANSE and 
CARL F. BAUERSFELD 
Attorneys for Defendant 

By LEONARD J. GANSE 



5 


32 , Endorsed: Filed Feb 28 1941 Charles E. Stew¬ 

art, Clerk 

Exhibit “A” I 

Copy 

Horton, Myers & Raymond 
Masonry Contractors 
Bond Bldg. 

Washington, D. C. 

February 28, 1940 

Mr. Albert D. Battista, 

2760 Woodley Place, N. W., 

Washington, D. C. 

Re: House for Carmelite Fathers 

Dear Sir: 

We propose to furnish labor, material and equipment to 
complete all brick, cinder block backing and clay tile parti¬ 
tion work required for the above building, all in accordance 
wdth plans and specifications submitted, for the sum of 
Eight Thousand Five Hundred Dollars ($8,500.00). 

For the additional sum of One Thousand Nine Hundred 
Dollars ($1,900.00) we will furnish and erect additional 
■work in accordance with revised plans as submitted. 

Terms of payment, 90% of work erected in place as of the 
last of current month, 10% to be retained by the contractor 
until 30 days after completion and acceptance of our work 
by the Architect and the Owners. 

Very truly yours, 

HORTON, MYERS & RAYMOND 

(signed) C. M. RAYMOND 

Accepted: 

Date 4/20/40 

By (signed) ALBERT D. BATTISTA 
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33 Exhibit “B” 

Copy 

Horton, Myers & Raymond 
Masonry Contractors 
Bond Bldg., 

Washington, D. C. 

December 17,1940 
To 

Mr. Albert D. Battista 
2760 W'oodley Place, N. W., 

Washington, D. C. 

Itemized Statement of Account 
Re: House for Carmelite Fathers 
April 20, 1940—For labor, material and equip¬ 
ment to complete all brick, cinder block back¬ 
ing and clay tile partition work as per con¬ 
tract . $ 8,500.00 

July 20, 1940—For additional extra work in ac¬ 
cordance wdth revised plans as submitted 
and completed, as per agreement. 1,900.00 


$10,400.00 

April 22, 1940—Received payment on 

account,.$1700.00 

May 17, 1940—Received payment on 

account,. 2200.00 

June 20, 1940—Received payment on 

account,. 3587.90 


Total Received on account_$7487.90 7,487.90 


August 28,1940, Balance due and unpaid.$ 2,912.10 

With interest on the sum of $1872.90 from July 
20,1940, and interest on $1039.20 from Sep¬ 
tember 11, 1940, and costs. 

A. M. GOLDSTEIN 
Attorney for Plaintiff 
325-326 Bond Building 
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34 Exhibit “C” 

Copy- 

Albert D. Battista 
Contractor 

2760 Woodley Place Washington, D. C. 

Aug. 13,1940. 

Frainie Bros 
19 West Franklin St. 

Baltimore, Md. 

Dear Sir : 

The contract for the Brick Work on the Carmelite Home 
is $10,400 I have paid, Horton-Myers-Raymont $7487.10 
and I like for you to pay them last monoth recrisition to the 
amount of $1872.90 

Very truly yours 

(s) A. D. BATTISTA 

• •••••*••• 

35 Endorsed. Filed March 5, 1941, Charles E. Stew¬ 
art, Clerk. 

Answer to Second Amended Complaint. 

Comes now defendant Albert D. Battista, by his attor¬ 
neys Leonard J. Ganse and Carl F. Bauersfeld, and for 
answer to the Second Amended Complaint For Money Due 
And Owing, filed by plaintiff herein, says: 

First Defense. 

Said Second Amended Complaint fails to state a cause 
of action upon which relief can be granted herein. 

Second Defense. 

1. Defendant admits the jurisdiction of the Court over 
the cause of action alleged herein, as in paragraph 1 al¬ 
leged. 
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2. Defendant is without knowledge as to the corporate 
organization and existence of the plaintiff herein. 

Defendant admits that he is a resident of the District of 
Columbia. 

3. Defendant admits the allegation in paragraph 3 of the 
Complaint contained. 

4. Defendant admits that the work, labor, equipment and 
materials (as set forth in paragraph 3 of said Complaint) 
have been performed and completed by plaintiff; but this 
defendant denies that said work, labor, equipment and mate¬ 
rials has been accepted by the Architect and Owners 

36 of the House for Carmelite Fathers; denies that this 
defendant is indebted to plaintiff in the total aggre¬ 
gate sum of $10,400.00, until the final acceptance by the 
Architect, and the Owners of the House for Carmelite 
Fathers, and Frainie Brothers, general contractors, for the 
construction of the work at the House for Carmelite 
Fathers. 

5. Defendant admits the allegations in paragraph 5 of 
the Second Amended Complaint contained. 

6. Defendant admits that an additional payment on ac¬ 
count of completed work in the amount of $1,872.90 became 
payable to plaintiff under the July Requisition as is in 
paragraph 6 and Exhibit “C” of the Second Amended 
Complaint set forth; but defendant alleges that Frainie 
Brothers, general contractors, against whom said Requisi¬ 
tion was made, have failed and refused to pay the said sum, 
although frequently requested by defendant Albert D. Bat¬ 
tista so to do. 

7. Defendant denies the allegations in paragraph 7 of the 
Complaint contained. 

8. & 9. Defendant denies that a balance is yet due and 
owing from defendant to the plaintiff herein. 

Third Defense. 

This defendant says that plaintiff ought not to have, and 
cannot maintain, its alleged cause of action herein, for that: 

1. Plaintiff has wholly failed and refused to execute a 
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Release of Liens on said construction work, by reason 
whereof Frainie Brothers, the general contractors for the 
construction of said House for Carmelite Fathers, have re¬ 
fused to make final payment to the defendant Albert D. 
Battista, a subcontractor thereon. 

Fourth Defense. 

1. This defendant further says that plaintiff ought not to 
have, and cannot maintain, its alleged cause of action 
37 herein, for that heretofore, plaintiff Horton, Myers 
& Raymond, a corporation, acting by and through its 
officers, agents and employees, has caused delays, and has 
refused to join, in the execution and procurement of a Re¬ 
lease of Liens, by said plaintiff and other sub-contractors 
of this defendant on said construction of the House for 
Carmelite Fathers, whereby the final payments of the sums 
due and owing by Frainie Brothers, general contractors, to 
Albert D. Battista for said construction work, were pre¬ 
vented and delayed until the said Frainie Brothers have 
now gone into a state court receivership, and have been ad¬ 
judged insolvent in a bankruptcy proceeding in the United 
States District Court for the District of Maryland, prevent¬ 
ing the present payment of the amounts due to this defen¬ 
dant under his sub-contract on said work. 

LEONARD J. GANSE, 

CARL F. BAUERSFELD, 
Attorneys for Defendant, 

726 Jackson Place, North¬ 
west, Washington, D. C. 

Service of a copy of the foregoing Answer to Second 
Amended Complaint is hereby acknowledged this 4th day of 
March, 1941. 

A. M. GOLDSTEIN, 

Attorney for Plaintiff. 

• ••••••••• 
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38 Endorsed. Filed March 12, 1941, Charles Stew¬ 
art, Clerk. 

Motion for Summary Judgment 

Comes now the plaintiff bv its attorney, and moves the 
Court for Summary Judgment in its favor, upon its Com¬ 
plaint, supporting affidavits, and exhibits annexed hereto, 
as to all of the matters complained of pursuant to Rule No. 
56 of the Federal Rules of Civil Procedure, for the following 
reasons: 

(1) The record in this cause shows that no genuine issue 
exists as to any material fact. 

(2) Defendant’s admission in his answer (second de¬ 
fense) that the work, labor, equipment and materials (as set 
out by the plaintiff in paragraph 3 of said complaint), has 
been fully performed, and the sworn affidavit by the Rev¬ 
erend Father Thomas Kilduff, acting for and in behalf of 
the owners, that the plaintiff’s work has been finally ac¬ 
cepted, fully disproves defendant’s bare denial of his in¬ 
debtedness to the plaintiff. 

(3) Opposed to the complete record, as shown by plain¬ 
tiff’s second amended complaint and supporting affidavits 
and exhibits, there is the defendant’s unsupported and un¬ 
verified allegation (third and fourth defense) that the 
plaintiff and other of defendant’s subcontractors refused 
to execute a release of liens. It is to be observed that the 
defendant has at no time ever made a valid tender to this 
plaintiff or other subcontractors, and defendant has failed 
to allege that he was at all times ready, willing and able to 
make tender, and did actually make tender, of the balance 
admittedly due and owing from the defendant to the plain¬ 
tiff, or other of his, the defendant’s subcontractors, in 

39 consideration for the release of liens requested. 

(4) Under this state of the record, it is respect¬ 
fully submited that no genuine issue exists as to any mate¬ 
rial fact, and that the answer of defendant to plaintiff’s 
second amended complaint does not set forth any valid de- 
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fenses, and that plaintiff is entitled to judgment as a matter 
of law. 

A. M. GOLDSTEIN, 

Attorney for Plaintiff 
325-326 Bond Building. 

To Messrs. Leonard J. Ganse and Carl F. Bauersfeld, 
Attorneys for the Defendant, 

726 Jackson Place, N. W. 

Please take notice that the points and authorities to be 
submitted in support of the Motion for Summary Judg¬ 
ment, and authorities to be used, are attached hereto. The 
rules of the Court require that if you oppose the granting 
of said motion, you shall, within ten (10) days from the 
date of service of a copy of this Motion upon you, or such 
further time as the Court may grant, or as parties hereto 
may agree upon, file in reply with the Clerk of said Court, 
a statement of the points and authorities upon which you 
rely, and serve a copy thereof upon the undersigned. 

A. M. GOLDSTEIN, 

Attorney for plaintiff 
325-326 Bond Building 

Receipt of a copy of the Motion, Points and Authorities, 
Affidavits and Exhibits acknowledged this 12th day of 
March, 1941. 

LEONARD J. GANSE and 

CARL F. BAUERSFELD 
Attorneys for Defendant 
By LEONARD J. GANSE 
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40 Endorsed. Filed Mar. 12, 1941, Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 9475. 

Horton, Myers & Raymond, a body corporate, Bond Build¬ 
ing, Washington, D. C., Plaintiff, 

vs. 

Albert D. Battista, 2760 Woodley Place, N. W., 
Washington, D. C., Defendant. 

Affidavit of the Very Reverend Thomas M. Kilduff, O.C.D. 

District of Columbia, ss: 

The Very Reverend Thomas M. Kilduff, O.C.D., also 
known as “Father Thomas”, being first duly sworn accord¬ 
ing to law, on oath deposes and says that he is an ordained 
Roman Catholic Priest in the Discalced Carmelite Fathers 
of No. 150 Rhode Island Avenue, Washington, D. C., and 
has personal knowledge of the facts hereinafter set forth, 
which are as follows: 

That on November 13, 1939, he entered into a written 
contract with Frainie Brothers of Baltimore, Maryland, 
building contractor, for and on behalf of the Discalced Car¬ 
melite Fathers, for the construction and erection of a build¬ 
ing to be known as the House for Discalced Carmelite 
Fathers, at 2131 Lincoln Road, N. E., on parcel known as 
119/31 and 119/33, situate in the City of Washington, Dis¬ 
trict of Columbia, said building to be constructed and 
erected in accordance with plans and specifications as were 
prepared by the Reverend F. Michael, O.S.B., Architect. 

That Frainie Brothers, in the fulfillment of the aforesaid 
contract, entered into a sub-contract with Albert D. Bat¬ 
tista, for furnishing and erecting all of the necessary labor 
and material for the stone, brickmasonry, cinder block back- 
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ing and clay tile partition work as per plans and specifica¬ 
tions. 

That the said Albert D. Battista, in the fulfillment of his 
contract with Frainie Brothers, sublet the brick, cinder 
block backing and clay tile partition work, including ad¬ 
ditional work of like nature, in accordance with 
41 revised plans as submitted, to Horton, Myers and 
Raymond, a body corporate, masonry contractors. 

That after the said building contractors, Frainie 
Brothers, had fully completed the construction and erection 
of the said House for Discalced Carmelite Fathers, the 
completed building was inspected and approved by the 
Architect, the Reverend F. Michael. Thereafter, the entire 
building was fully accepted by the affiant for and on behalf 
of the Discalced Carmelite Fathers, including the work, 
labor and materials furnished and erected by Albert D. 
Battista, and his sub-contractor, Horton, Myers and Ray¬ 
mond, a body corporate, on the 4th day of September, 1940; 
and the building fully occupied by September 11, 1940. 

VERY REVEREND THOMAS M. KILDUFF, O.C.D. 

Subscribed and sworn to before me this 24th day of Feb¬ 
ruary, 1940. 

CHAS. W. PECKHAM, 

Notary Public in and for the 
District of Columbia. 

My commission expires 8/15/42. 
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42 Endorsed: Filed Mar. 12, 1941. Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States for the District 

of Columbia. 

Civil Action No. 9475. 

Horton, Myers & Raymond, a body corporate, Bond Build¬ 
ing, Washington, D. C., Plaintiff, 

vs. 

Albert D. Battista, 2760 Woodley Place, N. W., Washing¬ 
ton, D. C., Defendant. 

Affidavit of Clayton M. Raymond. 

District of Columbia, ss: 

Clayton M. Raymond, being first duly sworn according to 
law, on oath deposes and says that he is a citizen of the 
United States, a resident of the District of Columbia, and 
that he is the Secretary and treasurer of Horton, Myers & 
Raymond, a body corporate, organized and existing under 
the laws of the District of Columbia, the plaintiff in the 
above entitled cause, wherein Albert D. Battista is the de¬ 
fendant; that the said Horton, Myers & Raymond is en¬ 
gaged in the masonry business within the District of Co¬ 
lumbia, and maintains an office in Room 410, Bond Building, 
Washington, D. C.; that he has personal knowledge of the 
facts hereinafter set forth, which are as follows: 

That on or about the early part of December, 1939, Frainie 
Brothers of Baltimore, Maryland, a firm of building con¬ 
tractors, entered into a contract with the Discalced Carme¬ 
lite Fathers for the construction and erection of a building 
now known as the House for Carmelite Fathers, at 2131 
Lincoln Road, N. E., in Washington, D. C.; and to be built 
in accordance with the plans and specifications as were pre¬ 
pared by one Father Michael, architect; that the said Fra¬ 
inie Brothers, building contractors, in order to fully con- 
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struct and erect the said House for Carmelite Fathers, en¬ 
tered into a subcontract with Albert D. Battista, of Wash¬ 
ington, D. C., for furnishing and erecting all of the work, 
labor and materials for the stone work, brick masonry, 
cinder block backing, and clay tile partition work, as per 
plans and specifications. 

That the said Albert D. Battista, the defendant in 
43 the above entitled action, in the fulfillment of his 
contract with Frainie Brothers, for the aforesaid 
work, labor and materials, entered into a written contract 
with Horton, Myers & Raymond, a body corporate, the 
plaintiff in the above entitled action, for furnishing all the 
work, labor and materials for the brick, cinder block back¬ 
ing and clay tile partition work, including certain additional 
work of like nature, a copy of which contract is annexed 
hereto marked Exhibit #1. 

That pursuant to said written contract entered into be¬ 
tween Albert D. Battista and Horton, Myers & Raymond, 
the plaintiff furnished all labor, material and equipment, 
and did perform and complete all brick work, cinder block 
backing, and clay tile partition work, at the House for Car¬ 
melite Fathers for the sum of $8500.00 for Albert D. Bat¬ 
tista, and did furnish and erect and fully perform additional 
work of like nature for the said Albert D. Battista on said 
building, in accordance with the revised plans, for the ad¬ 
ditional sum of $1900.00, making a total sum for the full 
performance of all of the work, labor and materials fur¬ 
nished to Albert D. Battista pursuant to the aforesaid con¬ 
tract existing between the plaintiff and defendant, in the 
sum of $10,400.00. That the plaintiff, Horton, Myers & 
Raymond, has been paid on account thereof the total sum 
of $7,487.90, leaving a balance still due and owing from 
the defendant, Albert D. Battista, to the plaintiff in the 
sum of $2912.10, at the time this affidavit is executed by 
the affiant. 

Affiant further deposes and says that on or about July 
20,1940, pursuant to the contract existing between the plain¬ 
tiff and the defendant, there was due and owing the plain- 
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tiff the sum of $1872.90, which was due as a part payment 
for the work, labor and materials performed by the plaintiff 
for the defendant during the month of June, 1940, and which 
sum was due on or about July 10, 1940. 

That demand for this payment of the June requisition 
was repeatedly made on Albert D. Battista by the affiant, 
and on August 13, 1940, in a further effort to collect the 
said June monthly requisition of $1872.90, he visited the 
home of the defendant, Albert D. Battista. The defendant 
stated at that time that the reason he could not pay this 
June requisition was because of some differences existing 
between himself and the general contractor, Frainie 
Brothers, and that he, Albert D. Battista, w r ould at- 
44 tempt to obtain the payment of the said June requisi¬ 
tion, for the plaintiff, in the following manner: he 
gave the affiant a written order dated August 13, 1940, in 
his own handwriting, on the general contractors, Frainie 
Brothers, requesting them to pay to the plaintiff the said 
sum of $1872.90. The affiant presented Mr. Battista’s order 
to Frainie Brothers, in the City of Baltimore, State of 
Maryland, for payment, but the said general contractors, 
Frainie Brothers, refused to honor Mr. Battista’s order, the 
said June requisition of $1872.90 was never paid by the de¬ 
fendant, Albert D. Battista, or anyone else acting for him, 
or in his behalf. 

Affiant further deposes and says that the last of the work, 
labor and materials required to be performed by the plain¬ 
tiff under its contract with Mr. Albert D. Battista was 
fully completed on or about July 15th, 1940, and there then 
became due and owing on or about the 10th day of October, 
1940, the additional sum of $1039.20, which, added to the 
unpaid June requisition of $1872.90, makes a total sum of 
$2912.10, due and owing from the defendant to the plaintiff. 

Affiant is informed and believes, and accordingly avers, 
that the building known as the House for Carmelite Fathers 
was fully completed by the general contractor, Frainie 
Brothers, and accepted by the Beverend Father Thomas, 
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acting for and on behalf of the Discalced Carmelite Fathers 
on or about September 4,1940. 

Thereafter, affiant repeated his demands for payment on 
Albert D. Battista, who admitted to the affiant that he owed 
the plaintiff the said sum of $2912.10, but, due to some dif¬ 
ferences existing between himself and Frainie Brothers, 
he, the said Battista, was unable to pay the plaintiff. Shortly 
thereafter, that is to say, on or about the early part of 
September, 1940, the defendant requested the affiant to 
meet him at his attorney’s office in the Bowen Building, 
and affiant did so. Mr. Battista admitted that he owed the 
plaintiff $2912.10, in the presence of his attorney and affiant, 
but stated that he was unable to make payment until his 
own account with Frainie Brothers was first adjusted. 

Under date of November 8th, 1940, the attorney for the 
defendant wrote the plaintiff, offering to make payment 
on condition that it accept a deduction of approxi- 
45 mately $352.00 in payment of the debt then due and 
owing from Battista to the plaintiff in the admitted 
sum of $2912.10, and the latter further provided that this 
offer of settlement was conditional, that is to say, propor¬ 
tionate deductions would also be necessary to be accepted by 
three other creditors of Albert D. Battista, at one and the 
same time, a copy of said letter, marked Exhibit #2, is 
annexed hereto and made a part hereof by this reference. 
The affiant declined to accept the offer of settlement as out¬ 
lined in said attorney’s letter of November 8,1940, referred 
to heretofore. 

Thereafter, on or about November 12th, 1940, the 
affiant, accompanied by Mr. Harry Horton, the president 
of Horton, Myers & Raymond, visited the office of the attor¬ 
ney for the defendant, wherein they offered to accept the 
sum of $2800.00, provided payment was made at once in 
full settlement of its account with the defendant, and the 
plaintiff would then and there execute its releases or a re¬ 
lease of liens. Defendant’s attorney stated that he would 
strongly recommend that his client acept this offer, but 
at no time did the defendant or his attorney ever pay the 
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said sum of $2800.00, or tender the said sum to the plaintiff. 

The affiant, as an officer of the plaintiff corporation, was 
at all times ready and willing to execute any release, pro¬ 
vided, however, actual payment was made to him for and on 
behalf of the plaintiff at the time the release was to be execu¬ 
ted. Neither the defendant nor his attorney, ever tendered 
to the plaintiff the payment, and there is justly due and 
owing from the defendant to the plaintiff the said sum of 
$2912.10, with interest and costs. 

CLAYTON M. RAYMOND. 

Subscribed and sworn to before me this 11th day of 
March, 1941. 

MARY C. PERRY, 

Notary Public, D. C. 

**•*•*•••• 

55 Endorsed: Filed Mar. 28,1941. Charles E. Stew¬ 
art, Clerk. 

Affidavit in Opposition to Motion for Summary Judgment 
District of Columbia, ss: 

Leonard J. Ganse, being first duly sworn according to 
law, on oath deposes and says that he is one of counsel for 
defendant Albert D. Battista in the above-entitled case, and 
has knowledge of the facts as hereinafter set forth. 

Affiant says that he is informed and believes and expects 
to prove upon the hearing hereof: 

1. That on or about January 2, 1940, and March 25, 1940, 
Albert D. Battista, as subcontractor, entered into certain 
subcontracts in writing with Frank H. Frainie, Charles R. 
Frainie, and Charles A. Frainie, copartners trading as 
Frainie Brothers, Baltimore, Maryland, general contract¬ 
ors, as follows: 
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“Frainie Brothers 
Builders 

19 West Franklin Street 
Baltimore, Md. 

“January 2,1940. 

“Frank H. Frainie 
Charles R. Frainie 
Charles A. Frainie 

“Mr. Albert D. Battista 
2760 Woodley Place 
Washington, D. C. 

56 “Dear Sir: 

“We hereby accept your proposal to furnish all labor and 
material necessary to complete the rubble stone work, set¬ 
ting cut stone and/or cast stone, brickwork, tile partitions, 
cinder block backing and all masonry work, including the 
erection or scaffolding, furnishing equipment, in connection 
with the Monastery for the Discalced Carmelite Fathers, 
Washington, D. C., in accordance with plans and specifica¬ 
tions prepared by Reverend Father Michael, 0. S. B., Sup¬ 
erintendent, as interpreted by him and subject to his super¬ 
vision, approval and acceptance, for the sum of Sixteen 
Thousand and Five Hundred Dollars ($16,500.00) with the 
understanding that you will proceed with this work 
promptly on notice from this office and prosecute same with 
all speed consistent with first class workmanship and in a 
manner that will not delay progress and completion of the 
building, and if in the opinion of the Superintendent or our¬ 
selves work is progressing in such manner that completion 
of the building will be delayed, we reserve the right to pur¬ 
chase material and employ labor to complete same at your 
expense. 

“It is the intent of this contract that all masonry work of 
whatever description is covered thereby. 

“It is further understood that the men employed by you 
on this work are to be of union affiliation and are to be in 
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accord, through their labor organizations, with the balance 
of men employed by us/and or other sub-contractors on 
this work 

“It is further understood that we will pay you monthly, if 
demanded, 90% of the amount of work completed during 
the month, subject to the approval of the Superintendent, 
and a satisfactory evidence of Release of Liens for all labor 
and material; the balance to be paid thirty (30) days after 
final completion and acceptance by the Superintendent and 
a final Release of Liens is furnished. 

“It is further understood that vour proposal and our ac¬ 
ceptance cover all work according to plans and specifica¬ 
tions, and no charge for extra work will be allowed or paid 
for unless written order is received from us. 

“It is further understood that you are to furnish as a part 
of this contract a certificate showing Workmen’s Compen¬ 
sation and Public Liability Insurance in an amount suffi¬ 
cient to protect the Owners interests, and that same is to 
be furnished us with the returned copy of this acceptance. 

“Very truly yours, 

“FRAIXIE BROTHERS 

“By: (s) CHARLES R. FRAINIE”. 


“Accepted (s) ALBERT D. BATTISTA. 
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57 “Frainie Brothers 

Builders 

19 West Franklin Street 
Baltimore, Md. 

“Frank H. Frainie 
Charles R. Frainie 
Charles A. Frainie 

“March 25, 1940. 

1 * Mr. Albert D. Battista 
2760 Woodley Place 
Washington, D. C. 

“Dear Sir:— 

“In further reference to your contract for the stone and 
masonry work in connection with the Discalced Carmelite 
Fathers’ Building at Washington, D. C., we herewith, ac¬ 
cept your proposal, with the same conditions as outlined in 
your original contract, to furnish labor and material nec¬ 
essary for the changes made by the District Building In¬ 
spector. Also the additional stair tower on end of building, 
and the installing of brick wainscoating in Chapel, brick to 
be furnished by Frainie Brothers for the sum of Twenty- 
Two Hundred Dollars ($2200.00), which sum is to be in 
addition to your contract. 

“Very truly yours, 

“FRAINIE BROTHERS 

“By: (s) CHARLES R. FRAINIE”. 

“Accepted (s) ALBERT D. BATTISTA. 

2. Thereafter, on or about April 20, 1940, Albert D. 
Battista entered into a sub-subcontract in writing with Hor¬ 
ton, Myers & Raymond, a corporation, plaintiff herein, as 
follows: 
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“February 28,1940. 

“Mr. Albert D. Battista, 

2760 Woodley Place, N. W., 

Washington, D. C. 

“Re—House for Carmelite Fathers 

“Dear Sir: 

“We propose to furnish labor, material and equipment 
to complete all brick, cinder block backing and clay tile 
partition work required for the above building, all in ac¬ 
cordance with plans and specifications submitted, for the 
sum of Eight Thousand Five Hundred Dollars ($8,500.00). 

“For the additional sum of One Thousand Nine Hundred 
Dollars ($1,900.00) we will furnish and erect additional 
work in accordance with revised plans as submitted. 
58 “Terms of payment, 90% of work erected in place 
as of the last of current month, 10% to be retained 
by the contractor until 30 days after completion and ac¬ 
ceptance of our work by the Architect and the Owners. 

“Very truly yours, 

“HORTON, MYERS & RAYMOND, 
(signed) C. M. RAYMOND. 

“Accepted: 

“Date 4/20/40. 

“By (signed) ALBERT D. BATTISTA”. 

It was said by sub-subcontract between defendant Albert 
D. Battista and Horton, Myers & Raymond, a corporation, 
intended and agreed that said work, materials and labor to 
be performed and furnished thereunder should be subject 
to the terms, conditions and provisions of the principal con¬ 
tract between said Frainie Brothers, Baltimore, Maryland, 
and the Discalced Carmelite Fathers, Washington, D. C., 
and to be performed in full compliance with and subject to 



23 


all of the terms, provisions and restrictions therein set 
forth, and the plans and specifications provided therefor. 

3. Thereafter, Albert D. Battista and said Horton, Myers 
& Raymond, a corporation, acting by and through its of¬ 
ficers, agents, servants and employees, entered into a cer¬ 
tain additional agreement, on or about July 20, 1940, for 
certain extra work in accordance with revised plans, as sub¬ 
mitted and completed, on said work, for the additional sum 
of One Thousand Nine Hundred Dollars ($1,900.00). 

4. That it w*as, and is, the custom and practice in the 
Building trades and private construction industry, and 
among contractors, subcontractors and sub-subcontractors, 
in the District of Columbia, to require a Release of Liens 
from all contractors, subcontractors, and sub-sub-contract¬ 
ors, who may, or shall, have performed work on, or fur¬ 
nished, supplied or delivered materials used in, the perform¬ 
ance thereof. That this custom and practice w T as at 

59 all times during the matters herein concerned well 
known to said Horton, Myers, & Raymond, a corpo¬ 
ration, and its officers, agents, servants and employees. 

That defendant Albert D. Battista, as subcontractor, en¬ 
tered upon his said work on said House for the Discalced 
Carmelite Fathers, Washington, D. C., and prior to August 
28, 1940, had fully completed the work to be performed 
by him thereon. 

That thereupon, said Frainie Brothers advised Albert D. 
Battista by letter as follows: 
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“Frainie Brothers 
Builders 

lp West Franklin Street 
Baltimore, Md. 

“Frank H. Frainie 
Charles R. Frainie 
Charles A. Frainie 

“August 28,1940. 

“Mr. Albert D. Battista 
2760 Woodley Place 
Washington, D. C. 

“Dear Sir:— 

“Inasmuch as your work in connection with the Discalced 
Carmelite Father’s Job at 2131 Lincoln Road, Washington, 
D. C., has been completed, subject, of course, to the ap¬ 
proval of the Architect, and that the Owner, Architect and 
ourselves are anxious to make final settlement in connection 
with this work, we ask that you please send us your final 
bill. The bill must be accompanied by a Release of Liens 
for all labor and material used on this work in accordance 
with the terms of the contract. 

“Very truly yours, 

“FRAINIE BROTHERS 
(s) CHAS. A. FRAINIE. 

5. That thereafter Albert D. Battista presented his bill 
for the balance due and owing to him by said Frainie 
Brothers, Baltimore, Maryland, under his said subcontract; 
but that said Frainie Brothers disputed the amount thereof 
and refused to make the final payment to Albert D. Battista 
due and owing to him for his said work. 

60 6. That thereafter, between the 10th day of Sep¬ 

tember, 1940, and the 30th day of November, 1940, 
correspondence was had, conferences and negotiations were 
held, in respect of the final payment to be made by said 
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Frainie Brothers to Albert D. Battista and his sub-sub¬ 
contractors, including said Horton, Myers & Raymond, a 
corporation, for said work, labor and materials performed 
by them on said job. Said correspondence is now to the 
Court here shown. 

7. That Horton, Myers & Raymond, a corporation, acting 
by and through its officers, agents, servants and employees, 
participated in the said conferences and were at all times 
cognizant and fully advised in respect thereof. 

That upon several occasions, Clayton M. Raymond, Sec¬ 
retary-Treasurer of Horton, Myers & Raymond, a corpora¬ 
tion, plaintiff herein, conferred at length with your affiant, 
Leonard J. Ganse, in respect of these matters, and of the 
unpaid balance claimed to be due to said Horton, Myers & 
Raymond, a corporation, for labor and materials performed, 
furnished, supplied and delivered on the said work. Affiant 
further says that on several occasions the said Clayton 
M. Raymond asserted and contended that Horton, Myers 
& Raymond, a corporation, was a direct contractor with 
said Frainie Brothers in the performance of said work, 
and the furnishing, supplying and delivery of the said ma¬ 
terials thereon, and was entitled to, and would assert, a 
mechanics lien in its own right against the real estate, and 
would make claim directly against said Frainie Brothers 
therefor. 

Affiant further says that said Clayton M. Raymond, Sec¬ 
retary-Treasurer, assumed to act for and on behalf of said 
Horton, Myers & Raymond, a corporation, and to conduct 
the discussions and negotiations with affiant on its behalf. 

8. Thereupon, on November 28, 1940, said Albert D. Bat¬ 
tista made deposit by blank check, duly delivered into the 

hands of your affiant, of sums sufficient, when added 
61 to said balance agreed to be due and owing to him 
by Frainie Brothers, to pay off all sub-subcontractors 
and material men’s claims, including the claim of said Hor¬ 
ton, Myers & Raymond, a corporation. 

9. That thereupon, under the requirements and conditions 
of said subcontract between Albert D. Battista and Horton, 
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Myers & Raymond, a corporation, your affiant prepared a 
Release of Liens to be executed by the said Albert D. Bat¬ 
tista, subcontractor, and said sub-subcontractors, including 
said Horton, Myers & Raymond, a corporation. That on 
the 28th day of November, 1940, said Horton, Myers & 
Raymond, undertook to procure the signing of said Release 
of Liens and expressly agreed with your affiant that it would 
procure the signatures thereon by said corporation, and the 
other material men and said other sub-subcontractors re¬ 
quired to execute the same. That said Release of Liens 
was thereupon, on said 28tli day of November, 1940, de¬ 
livered to the said Horton, Mvers & Ravmond, acting bv 
and through its said Secretarv-Treasurer, Clayton M. Rav- 
mond, as aforesaid. That thereafter, for a period of more 
than two weeks, and until the 11th day of December, 1940, 
said Horton, Myers & Raymond, acting by and through its 
said Secretary-Treasurer, Clayton M. Raymond, wholly 
failed to communicate with your affiant, or Albert 1). Bat¬ 
tista, and has to date wholly failed and refused to execute 
the said Release of Liens. 


10. That on or about December 11, 1940, your affiant was 
advised bv H. Vernon Eanev, Baltimore counsel for said 

* *7 

Frainie Brothers, that said Frainie Brothers were threat¬ 
ened with insolvency, and that a Creditors Committee had 
been appointed for said Frainie Brothers on said Decem¬ 
ber 11, 1940. 

That thereupon certain Receivership Proceedings were 
instituted in the State Courts of Baltimore. Maryland, and 
thereafter Frainie Brothers were declared insolvent in a 
Bankruptcy Proceeding duly brought and now pending 
in the United States District Court for the District 
62 of Maryland, entitled “In the matter of: Frank II. 

Frainie, Charles R. Frainie and Charles A. Frainie, 
individually and as copartners trading as Frainie Brothers, 
Bankrupts, In Bankruptcy No. 9560”. 

11. Affiant further is informed and believes and therefore 
avers that disputes have arisen between said Frainie 
Brothers, general contractor, and said Discalced Carmelite 
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Fathers with reference to the final payment to be made 
under said principal contract, and that said Discalced Car¬ 
melite Fathers have failed and refused to make final pay¬ 
ments to Frainie Brothers therefor, as is evidenced by cer¬ 
tain correspondence from counsel for said Discalced Car¬ 
melite Fathers which is now to the Court here shown. 

12. Affiant is advised and believes and therefore avers 
that Horton, Myers & Raymond was, and is, without right 
to claim final payment for its said work, labor and materials 
under said sub-subcontract unless and until it has executed 
said Release of Liens; and further that by reason of the 
premises, and by reason of the unjustifiable delays caused 
bv said acts and omissions of Horton, Mvers & Ravmond, 
its officer, agent, servant and employee, as aforesaid, final 
payment to Albert D. Battista by Frainie Brothers, was 
prevented, and said insolvency has intervened. 

LEONARD J. GANSE. 

Subscribed and sworn to before me this 28th day 
of March, 1941. 

VIRGINIA PRYOR, 

Notary Public, I). C. 

My commission expires Nov. 1, 1944. 

Service of copy of the foregoing Affidavit in Opposition 
to Motion for Summary Judgment is hereby acknowledged 
this 28th day of March, 1941. 

A. M. GOLDSTEIN, 

Attorney for Plaintiff. 
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Filed Mav 7 - 1941 Charles E. Stewart, Clerk. 


Affidavit in Opposition to Motion for Summary Judgment 
District of Columbia, 

Albert D. Battista, being first duly sworn according to 
law, on oath deposes and says that he is the defendant in 
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the above-entitled case, and lias knowledge of the facts as 
hereinafter set forth. 

Affiant says that he expects to prove upon the hearing 
hereof: 


1. That on or about January 2, 1940, and March 23, 1940, 
affiant, as subcontractor, entered into certain subcontracts 
in writing with Frank H. Frainie, Charles R. Frainie, and 
Charles A. Frainie, copartners trading as Frainie Brothers, 
Baltimore, Maryland, general contractors, as follows: 


“Frainie Brothers 
Builders 

19 West Franklin Street 
Baltimore, Md. 


“Frank H. Frainie 
Charles R. Frainie 
Charles A. Frainie 


“Mr. Albert D. Battista 
2700 Woodley Place 
Washington, D. C. 

64 “Dear Sir: 


“January 2, 1940 


“We hereby accept your proposal to furnish all labor 
and material necessary to complete the rubble stone work, 
setting cut stone and/or cast stone, brickwork, tile parti¬ 
tions, cinder black backing and all masonry work, including 
the erection or scaffolding, furnishing equipment, in connec¬ 
tion with the Monastery for the Discalced Carmelite Fa¬ 
thers, Washington, D. C., in accordance with plans and spe¬ 
cifications prepared by Reverend Father Michael, O. S. B., 
Superintendent, as interpreted by him and subject to his 
supervision, approval and acceptance, for the sum of 

Sixteen Thousand and Five Hundred Dollars ($16,500.00) 

with the understanding that you will proceed with this work 
promptly on notice from this office and prosecute same with 
all speed consistent with first class workmanship and in a 
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manner that will not delay progress and completion of the 
building, and if in the opinion of the Superintendent or our¬ 
selves work is progressing in such manner that completion 
of the building will be delayed, we reserve the right to pur¬ 
chase material and employ labor to complete same at your 
expense. 

“It is the intent of this contract that all masonry work of 
whatever description is covered thereby. 

“It is further understood that the men employed by you 
on this work are to be of union affiliation and arc to be in ac¬ 
cord, through their labor organizations, with the balance of 
men employed by us and/oi other sub-contractors on this 
work. 

“It is further understood that we will pay you monthly, 
if demanded, 90^ of the amount of work completed during 
the month, subject to the approval of the Superintendent, 
and a satisfactory evidence of Release of Liens for all labor 
and material: the balance to be paid thirty (30 days after 
final completion and acceptance by the Superintendent and 
a final Release of Liens is furnished. 

‘‘It is further understood that your proposal and our 
acceptance cover all work according to plans and specifica¬ 
tions, and no charge for extra work will be allowed or paid 
for unless written order is received from us. 

“It is further understood that you are to furnish as a 
part of this contract a certificate showing showing Work¬ 
men’s Compensation and Public Liability Insurance in an 
amount sufficient to protect the Owners interests, and that 
same is to be furnished us with the returned copy of this 
acceptance. 

“ Verv trulv vours, 

“FRAINIE BROTHERS 
“By: (s) CHARLES R. FRAINIE” 
“Accepted (s) ALBERT I). BATTISTA 
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“Frainie Brothers 
Builders 

19 West Franklin Street 
Baltimore, Md. 

“Frank H. Frainie 
Charles R. Frainie 
Charles A. Frainie 

“March 25, 1940 

“Mr. Albert D. Battista 
2760 Woodley Place 
Washington, D. C. 

“Dear Sir:— 

“In further reference to your contract for the stone and 
masonry work in connection with the Discalced Carmelite 
Fathers’ Building at Washington, D. C., we herewith, ac¬ 
cept your proposal, with the same conditions as outlined in 
your original contract, to furnish labor and material neces¬ 
sary for the changes made by the District Building Inspec¬ 
tor. Also the additional stair tower on end of building, and 
the installing of brick wainscoting in Chapel, brick to be 
furnished by Frame Brothers for the sum of 

Twenty-Two Hundred Dollars ($2200.00), 

which sum is to be in addition to your contract. 

“Very truly yours, 

“FRAINIE BROTHERS 

“By: (s) CHARLES R. FRAINIE” 

“Accepted (s) ALBERT D. BATTISTA 

2. Thereafter, on or about April 20, 1940, affiant entered 
into a sub-subcontract in writing with Horton, Myers & 
Raymond, a corporation, plaintiff herein, as follows: 
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“February 28, 1940 

“Mr. Albert D. Battista, 

2760 Woodley Place, N. W., 

Washington, D. C. 

“Re—House for Carmelite Fathers 

“Dear Sir: 

“We propose to furnish labor, material and equipment 
to complete all brick, cinder block backing and clay tile par¬ 
tition work required for the above building, all in accord¬ 
ance with plans and specifications submitted, for the sum of 
Eight Thousand Five Hundred Dollars ($8,500.00). 

“For the additional sum of One Thousand Nine Hundred 
Dollars ($1,900.00) we will furnish and erect additional 
work in accordance with revised plans as submitted. 
66 “Terms of payment, 90% of work erected in place 
as of the last of current month, 10% to be retained 
by the contractor until 30 days after completion and ac¬ 
ceptance of our work by the Architect and the Owners. 

“Very truly yours, 

“HORTON, MYERS & RAYMOND 
“(signed) C. M. RAYMOND 

“Accepted: 

‘ ‘ Date: 4/20/40 

“By (signed) ALBERT D. BATTISTA” 

It was said by sub-subcontractor between affiant and Hor¬ 
ton, Myers, & Raymond, a corporation, intended and agreed 
that said work, materials and labor to be performed and 
furnished thereunder should be subject to the terms, condi¬ 
tions and provisions of the principal contract between said 
Frainie Brothers, Baltimore, Maryland, and the Discalced 
Carmelite Fathers, Washington, D. C., and to be performed 
in full compliance with and subject to all of the terms, provi¬ 
sions and restrictions therein set forth, and the plans and 
specifications provided therefor. 

3. Thereafter, affiant and said Horton, Myers & Ray¬ 
mond, a corporation, acting by and through its officers, 
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agents, servants and employees, entered into a certain addi¬ 
tional agreement, on or about July 20, 1940, for certain 
extra work in accordance with revised plans, as submitted 
and completed, on said work, for the additional sum of 
One Thousand Nine Hundred Dollars ($1,900.00). 

4. That it was, and is, the custom and practice in the 
building trades and private construction industry, and 
among contractors, subcontractors and sub-subcontractors, 
in the District of Columbia, to require a Release of Liens 
from all contractors, subcontractors, and sub-subcontrac¬ 
tors, who may, or shall, have performed work on, or fur¬ 
nished, supplied or delivered materials used in, the per¬ 
formance thereof. That this custom and practice was 
67 at all times during the matters herein concerned well 
known to said Horton, Myers & Raymond, a corpora¬ 
tion, and its officers, agents, servants and employees. 

That affiant, as subcontractor, entered upon his said work 
on said House for the Discalced Carmelite Fathers, Wash¬ 
ington, D. C., and prior to August 28, 1940, had fully com¬ 
pleted the work to be performed by him thereon. 

That thereupon, said Frainie Brothers advised affiant by 
letter as follows: 

“Frainie Brothers 
Builders 

19 West Franklin Street 
Baltimore, Md. 

“Frank H. Frainie 
Charles R. Frainie 
Charles A. Frainie 

“August 28, 1940 

“Mr. Albert D. Battista 

2760 Woodlev Place 
* 

Washington, D. C. 

“Dear Sir:— 

“Inasmuch as your work in connection with the Discalced 
Carmelite Father’s Job at 2131 Lincoln Road, Washington, 
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D. C., has been completed, subject, of course, to the approval 
of the Architect, and that the Owner, Architect and our¬ 
selves are anxious to make final settlement in connection 
with this work, we ask that you please send us your final 
bill. The bill must be accompanied by a Release of Liens 
for all labor and material used on this work in accordance 
with the terms of the contract. 

“Very truly yours, 

“FRAINIE BROTHERS 
“(s) CHAS. A. FRAINIE 
“CHAS. A. FRAINIE” 

5. That thereafter affiant presented his bill for the bal¬ 
ance due and owing to him by said Frainie Brothers, Balti¬ 
more, Maryland, under his said subcontract; but that said 
Frainie Brothers disputed the amount thereof and refused 
to make the final payment to affiant due and owing to him 
for his said work. 

68 6. That thereafter, between the 10th day of Sep¬ 

tember, 1940, and the 30th day of November, 1940, 
correspondence was had, conferences and negotiations were 
held, by counsel for affiant, in respect of the final payment to 
be made by said Frainie Brothers to affiant and his sub- 
subcontractors, including Horton, Myers & Raymond, a cor¬ 
poration, for said work, labor and materials performed by 
them on said job. Said correspondence is now to the Court 
here shown. 

7. That Horton, Myers & Raymond, a corporation, acting 
by and through its officers, agents, servants and employees, 
participated in the said conferences and were at all times 
cognizant and fully advised in respect thereof. 

That upon several occasions, Clayton M. Raymond, Sec¬ 
retary-Treasurer of Horton, Myers & Raymond, a corpora¬ 
tion, plaintiff herein, conferred at length with Leonard J. 
Ganse, counsel for affiant, in respect to these matters, and 
of the unpaid balance claimed to be due to said Horton, 
Myers & Raymond, a corporation, for labor and materials 
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performed, furnished, supplied and delivered on the said 
work. Affiant is informed by his counsel, and he believes, 
that on several occasions the said Clayton M. Raymond as¬ 
serted and contended that Horton, Myers & Raymond, a 
corporation, was a direct contractor with said Frainie 
Brothers in the performance of said work, and the furnish¬ 
ing, supplying and delivery of the said materials thereon, 
and was entitled to, and would assert, a mechanics lien in 
its own right against the real estate, and would make claim 
directly against said Frainie Brothers therefor. 

Affiant further says that said Clayton M. Raymond, Sec¬ 
retary-Treasurer, assumed to act for and on behalf of said 
Horton, Myers & Raymond, a corporation, and to conduct 
the discussions and negotiations with counsel for affiant on 
its behalf. 

8. Thereupon, on November 28, 1940, said affiant made 
deposit by blank check, duly delivered into the hands of his 

counsel, Leonard J. Ganse, of sums sufficient, when 
69 added to said balance agreed to be due and owing to 

him by Frainie Brothers, to pay off all sub-subcon¬ 
tractors and material men’s claims, including the claim of 
said Horton, Myers & Raymond, a corporation. 

9. That thereupon, under the requirements and conditions 
of said subcontract between affiant and Horton, Myers & 
Raymond, a corporation, your affiant’s counsel prepared a 
Release of Liens to be executed by the said affiant, subcon¬ 
tractor, and said sub-subcontractors, including said Horton, 
Myers & Raymond, a corporation. That on the 28th day of 
November, 1940, said Horton, Myers & Raymond, undertook 
to procure the signing of said Release of Liens and 
expressly agreed with your affiant’s counsel that it would 
procure the signatures thereon by said corporation, and the 
other material men and said other sub-subcontractors re¬ 
quired to execute the same. That said Release of Liens was 
thereupon, on said 28th day of November, 1940, delivered 
to the said Horton, Myers & Raymond, acting by and 
through its said Secretary-Treasurer, Clayton M. Raymond, 
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as aforesaid. That thereafter, for a period of more than 
two weeks, and until the 11th day of December, 1940, said 
Horton, Myers & Raymond, acting by and through its said 
Secretary-Treasurer, Clayton M. Raymond, wholly failed 
to communicate with your affiant’s attorney or with affiant, 
and has to date wholly failed and refused to execute the 
said Release of Liens. 

10. That on or about December 11, 1940, your affiant’s 
counsel was advised by H. Vernon Eaney, Baltimore coun¬ 
sel for said Frainie Brothers, that said Frainie Brothers 
were threatened with insolvency, and that a Creditors Com¬ 
mittee had been appointed for said Frainie Brothers on 
said December 11, 1940. 

That thereupon certain Receivership Proceedings were 
instituted in the Stace Courts of Baltimore, Maryland, and 
thereafter Frainie Brothers were declared insolvent in a 
Bankruptcy Proceeding duly brought and now pend- 
70 ing in the United States District Court for the Dis¬ 
trict of Maryland, entitled “In the matter of: Frank 
H. Frainie, Charles R. Frainie and Charles A. Frainie, in¬ 
dividually and as co-partners trading as Frainie Brothers, 
Bankrupts, In Bankruptcy No. 9560”. 

11. Affiant further is informed and believes and therefore 
avers that disputes have arisen between said Frainie 
Brothers, general contractors, and said Discalced Carmelite 
Fathers with reference to the final payment to be made un¬ 
der said principal contract, and that said Discalced Car¬ 
melite Fathers have failed and refused to make final pay¬ 
ment to Frainie Brothers therefor, as is evidenced by 
certain correspondence from counsel for said Discalced 
Carmelite Fathers which is now to the Court here shown. 

12. Affiant is advised and believes and therefore avers 
that Horton, Myers & Raymond was, and is, without right 
to claim final payment for its said work, labor and materials 
under said sub-sub-contract unless and until it has executed 
said Release of Liens; and further that by reason of the 
premises, and by reason of the unjustifiable delays caused 
by said acts and omissions of Horton, Myers & Raymond, its 
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officer, agent, servant and employe, as aforesaid, final pay¬ 
ment to Albert D. Battista by Frainie Brothers, was pre¬ 
vented, and said insolvency has intervened. 

ALBERT D. BATTISTA. 


Subscribed and sworn to before me this 6th day of May, 
1941. 

VIRGINIA PRYOR 


Notary Public 


My Commission Expires Nov. 1, 1944. 


Service of copy of the foregoing Affidavit in Opposition 
lo Motion for Summary Judgment is hereby acknowledged 
this 7th day of May, 1941. 

A. M. GOLDSTEIN 
Attorney for Plaintiff 

• ••••••••• 

74 Subpoena Ad Test 

Original 

District Court of the United States for the 
District of Columbia 


Civil Action No. 9475 

Horton, Myers & Raymond, a corporation, Plaintiff , 

vs. 

Albert D. Battista, Defendant. 

The President of the United States to Joseph A. Raf¬ 
ferty, Esq., Southern Building, 15th and H Streets, N. W., 
Washington, D. C. 

You are hereby commanded to appear before this Court 
to testify as a witness in the above entitled cause on the 
17th day of June, 1941, at 10 o’clock A. M. (and bring wuth 
you) The Agreement dated November 13, 1939, between 


37 


Frainie Brothers of Baltimore, Maryland, and the Dis¬ 
eased Carmelite Fathers of No. 150 Rhode Island Avenue, 
N. W., Washington, D. C., for the construction of the house 
on land known as parcel 119/31, and not depart the Court 
without leave. 

Witness: The Honorable Chief Justice of said Court this 
16th day of June, 1941. 

CHARLES E. STEWART, 
Clerk. 

By JOHN 0. BOWEN, 

Asst. Clerk. 

LEONARD J. GANSE, 

Attorney for Defendant. 

Let this writ issue: 


Justice. 


Marshal’s Return 

Summoned the above-named witness, Joseph A. Rafferty, 
personally June 16th, 1941. 

By HARRY C. ALLEN. 

• ••**•** • • 

71 Endorsed. Filed Jun. 13, 1941, Charles E. Stew¬ 
art, Clerk. 

(Memorandum Opinion) 

On Plaintiff’s Motion for Summary Judgment. 

The complaint seeks to recover the balance due the plain¬ 
tiff as a sub-sub-contractor on a contract entered into with 
the defendant, a sub-contractor, whereby the plaintiff agreed 
to “furnish labor, material and equipment to complete all 
brick, cinder block backing and clay tile partition work 
required” for the House for Carmelite Fathers, “all in 
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accordance with plans and specifications submitted for the 
sum of Eight Thousand and Five Hundred Dollars 
($8,500).” The contract further provided that for the ad¬ 
ditional sum of One Thousand Nine Hundred Dollars 
($1,900) additional work would be furnished “in accord¬ 
ance with revised plans as submitted. ’ ’ 

There is no dispute as to the execution of the contract or 
the completion of the work by the plaintiff thereunder. 
The balance due is not disputed. 

The defendant seeks to read into the contract a provi¬ 
sion that the work, materials and labor to be performed 
thereunder is subject to the terms, conditions and provi¬ 
sions of the principal contract between the general contrac¬ 
tor and the owner. (See affidavit of defendant in opposi¬ 
tion to motion for summary judgment, paragraph 2). 

The contract is plain and unambiguous. The only 
72 reference is to “the plans and specifications,” and 
this does not include the provisions of the contract 
between the general contractor and owner. "Woodruff v. 
Hough, et al., 91 U. S. 596, 602; Guerini Stone Co. v. P. J. 
Carlin Construction Co., 240 U. S. 264, 276. 

The defendant also seeks to read into the contract be¬ 
tween him and the plaintiff a usage and custom of the build¬ 
ing trades to require a release of liens from the sub-sub-con¬ 
tractors. But regardless of the custom and usage the undis¬ 
puted fact is that having fully completed the work under 
the contract in manner acceptable to the architect and 
owner as well as the defendant, the balance due on the con¬ 
tract w~as payable at the time this suit was brought. 

Differences arose between the general contractor and 
the immediate subcontractor, the defendant, and these dif- 
ferencs were sought to be compromised in the manner out¬ 
lined by the letter made Exhibit 2 to the affidavit of Harry 
Horton in support of the motion for summary judgment. 
This was not acceptable to the plaintiff. 

The defendant at no time tendered to the plaintiff the 
balance due on the contract. True, the affidavit of Mr. 
Ganse (par. 8) in opposition to the motion alleges that the 
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defendant “made deposit by blank check, duly delivered 
into the hands of your affiant, of sums sufficient, when added 
to said balance agreed to be due and owing to him by 
Frainie Brothers (general contractor) to pay off all sub-sub- 
contractors and materialmen’s claims, including the claim 
of Horton, Myers & Raymond, a corporation” (plaintiff), 
and that (par. 9) the plaintiff undertook and agreed to exe¬ 
cute a release of liens on its own behalf and “procure the 
signatures” of other materialmen and “said other sub-con¬ 
tractors” to such a realese, but that it failed to do 
73 so. This is not tantamount to an allegation that the 
defendant was then ready and willing to pay the 
plaintiff’s claim or had tendered payment. The custom or 
usage relied upon does not go to the extent of requiring 
the plaintiff to obtain release of liens from other sub-sub¬ 
contractors. 

The opposing affidavits based on information and belief, 
also, allege that the owner has failed and refused to make 
final payment to the general contractor. The contract be¬ 
tween the plaintiff and the defendant contains no such con¬ 
dition. Final payment under the contract became due and 
payable “30 days after completion and acceptance of our 
work by the architect and the owners.” 

The motion of the plaintiff for summary judgment must 
be sustained. The pleadings, together with the affidavits, 
clearly show that there is no genuine issue as to any mate¬ 
rial fact, including the balance due to the plaintiff. Hence, 
as a matter of law, the plaintiff is entitled to judgment 
for the balance due with interest. 

It is so ordered and counsel for plaintiff will submit 
judgment accordingly for the Court’s signature. 

0. R. LUHRING, 

Justice. 

June 12 th, 1941. 

• ••••••• •• 
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75 Endorsed. Filed Jun. 17, 1941, Charles E. Stew¬ 
art, Clerk. 

Order 

The above entitled cause having come on for hearing on 
the plaintiff’s Motion for Summary Judgment against the 
defendant, Albert D. Battista, and arguments having been 
heard from counsel for the respective parties herein, it is 
by the Court, this 17th day of June, 1941, 

Ordered, (1) That the plaintiff’s Motion for Summary 
Judgment against the defendant, Albert D. Battista, be and 
the same is hereby granted; 

(2) That the plaintiff be, and it is hereby granted judg¬ 
ment against the defendant for the sum of $2,912.10, with 
interest on $1,872.90, from July 20, 1940, and interest on 
$1,039.20, from September 11, 1940, and costs. 

O. R. LUHRING, 

Justice. 

78 Statement of Evidence 

Be it remembered, that at the first hearing and argument 
on the Motion For Summary Judgment, before Mr. Justice 
O. R. Luhring, held in the District Court of the United 
States for the District of Columbia, on the 24th day of 
April, 1941, the following proceedings were had, documen¬ 
tary evidence and oral testimony were offered, and refused 
by the Court: 

During said hearing, Leonard J. Ganse, counsel for de¬ 
fendant, offered to produce, upon hearing of the action, ex¬ 
pert testimony in respect of the custom and practice in the 
building construction and trades in the District of Columbia 
with respect to the necessity for executing a release of liens; 
there was further offered, and refused admission in evi¬ 
dence, certain exhibits on behalf of the defendant, marked 
Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9,10,11,12,13,14,15,16,17,18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29. 
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At a further hearing and argument on the Motion for 
Summary Judgment, before said Mr. Justice 0. R. 
79 Luhring, held on the 17th day of June, 1941, there 
was offered and refused in evidence a certain original 
Agreement made the 13th day of November, 1939, by and 
between Frainie Brothers of Baltimore, Maryland, therein 
called the Contractor, and The Discalced Carmelite Fathers 
of No. 150 Rhode Island Avenue, Washington, D. C., Very 
Reverend Thomas M. Kilduff, O.C.D., superior, therein 
called Owner. 

The foregoing is the substance of all the evidence and 
testimony offered and refused, bearing upon the exceptions 
herein reserved on behalf of the defendant. 

Wherefore, so that the defendant may have his case re¬ 
viewed on appeal, the defendant, by his attorneys, moves 
the Court to sign, seal and certify this, his statement of 
evidence, which is accordingly done, now for then, this 21st 
day of July, 1941. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant. 


89 Washington, D. C., 

Tuesday, June 17,1941. 

The above-entitled action came on for further proceed¬ 
ings before Mr. Justice Luhring at 10:08 o’clock a. m. 

W. C. Sullivan, Esq., and A. M. Goldstein, Esq., for the 
plaintiff. 

Leonard J. Ganse, Esq., for the defendant. 


Proceedings 

Mr. Goldstein: In the case of Horton, Myers & Raymond 
versus Albert D. Battista, wherein your Honor rendered an 
opinion in favor of the plaintiff on motion for summary 
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judgment, I now hand your Honor an order for signature. 
Copy of this order was submitted to Mr. Ganse. 

90 Mr. Ganse: I am opposing the entry of this order, 
and I make the point because I assume that your 

Honor will adhere to the ruling set forth in your opinion, 
and we shall take an appeal in the case. 

I have under subpoena duces tecum this morning, and 
there has been produced in Court—and your Honor may 
want to see it—and I now offer in evidence the original 
contract between Frainie Brothers, of Baltimore, Maryland, 
and the Discalced Carmelite Fathers, of 150 Rhode Island 
Avenue, N. E., Washington, D. C., which I have heretofore 
informed your Honor that I had been unable to get word of, 
but upon the issuance of the subpoena duces tecum, Mr. 
Joseph A. Rafferty, who represents the Discalced Carmelite 
Fathers, has produced it in Court, and I offer in evidence 
this original contract. 

The Court: You offer it in evidence for what purpose? 
Mr. Ganse: In opposition to the motion for summary 
judgment. 

The Court: I have passed on it. 

Mr. Ganse: I understand, but your Honor may con¬ 
sider— 

The Court: You are making a record? 

Mr. Ganse: That is correct, and I take it that your 
Honor will refuse it. 

I am offering the whole contract, which provides, and I 
think that it goes to two of the points in your Honor’s opin¬ 
ion, that the contract and plans and specifications are 

91 one and the same, and necessarily puts the plaintiff 
who performed work under the sub-sub-contract on 

this job in knowledge of its terms and provisions, and this 
general contract contains express provisions for release of 
liens. 

I am going to have the whole thing read into the record, 
but I call your Honor’s attention specifically to article 15, 
which contains a no-lien clause, and which reads specifically: 
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“It is specifically agreed by and between the parties to 
this contract that said contractor shall not file, nor will he 
permit or suffer any subcontractor, materialman, mechanic 
or any person under him to file for any such contractor, sub¬ 
contractor, materialman or other person, any mechanic’s or 
other lien or claim for work done or material furnished in 
or about the performance of this contact against the ground 
upon which the structure or works herein provided for is 
erected or done, or against any property or structure what¬ 
soever covered by this contract. 

“The same also applies to claims for liability insurance.” 

Since this is produced under subpoena duces tecum, I 
should like to have substituted in the record, and I have 
here at the present time, photostatic copies thereof, by 
agreement of counsel, so that we won’t have to take this 
original, which is needed by the general contractor in cer¬ 
tain litigation. 

The Court: It is my understanding that this whole mo¬ 
tion for summary judgment was heard and passed 
92 on, and I considered it and wrote a written opinion, 
and now you are undertaking to produce evidence. 

Mr. Ganse: This was not passed upon— 

The Court: It is all new matter that you are bringing in 
now, that could have been brought in before. I don’t know 
why you could not have issued a subpoena duces tecum in 
the beginning. 

Mr. Ganse: At the last time this case came up, I was be¬ 
fore Mr. Justice Pine, and I had advised you by letter of 
that fact. Your Honor chose, in my absence, and without 
an agreement for submission by counsel for the defen¬ 
dant— 

The Court: I did not grant a rehearing on oral argument; 
we do not do that. Why should I grant oral arguments on 
a rehearing? 

I do not know what sort of an order you want me to make 
here, but I signed this order which he has handed me. 

Mr. Ganse: I am making my points for the purpose of 
appeal. 
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The Court: I do not think it is necessary to make points 
for the purpose of appeal here. It is not at all necessary. 
Your objection is to my signing this order. 

Mr. Ganse: That is not sufficient for my purposes, in 
the light of this situation, and I am offering it and it can 
be marked refused. 

Now, I am offering these points: 

I opposed the submission of this matter under the cir¬ 
cumstances, and I reiterate these facts to your Honor 
93 this morning, that I do not propose to be foreclosed 
from an oral argument when this case last came be¬ 
fore you because I happened to be actively engaged before 
another judge— 

The Court: You had an exhaustive oral argument. I 
heard you in ample time, and I decided against you. Then 
you asked for rehearing— 

Mr. Ganse: Reargument. 

The Court: And I said that you should submit briefs, that 
I did not want another argument. 

Mr. Ganse: I am making a tender for what it may be 
worth. 

The Court: Just to be fair to the Court— 

Mr. Ganse: I want to be fair to the Court. 

The Court (continuing): I heard you, and on that appli¬ 
cation for rehearing I studied the matter thoroughly and 
wrote that memorandum. I stand on that memorandum. 
The idea of bringing in matters that were never mentioned 
to me before, even in your oral argument— 

Mr. Ganse: I beg to differ with the Court about that. I 
remember telling your Honor that I had been unable to 
get, at the time of the original argument, even a glance at 
the agreement or the general contract between Frainie 
Brothers— 

The Court: You should have issued a subpoena duces 
tecum then. 

Mr. Ganse: I had not concluded that I could do that. I 
am not as familiar with the new rules as some people might 
be. 
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94 The Court: I do not know what you mean by that. 
You are considered an authority. 

Mr. Ganse: I am not. I may know something about com¬ 
mon law pleading— 

The Court: I won’t permit you to make that statement, 
and I don’t think that it should get in this record. I do 
regard you as highly schooled in the new rules. 

Mr. Ganse: It is my understanding, and I at least have 
read what those who purport to write on rule 56 have said, 
that I can make a tender of anything at any time up to the 
time of the entry of the judgment, and even beyond that, if 
it will show the Court that there is a material issue of fact, 
and that is what I am doing. I want this marked, and I am 
asking the Court’s permission merely because I do not 
want to take the original of the exhibit which is needed by 
the company, and to substitute a photostatic copy, and that 
is the reason I have had it photostated. 

I sha’n’t take much more time. I do not want to em¬ 
barrass the Court, but I have a client to represent. 

The Court: You never embarrass me. 

Mr. Ganse: That representation requires me to make 
these points— 

The Court: But I don’t think it is necessary for you to 
get up here and to make a speech about your objections. 
Whatever objections you have, as far as I am con- 

95 cemed, you may take up without talking to me about 
them. 

Mr. Ganse: I am not so sure about that. I realize it is 
said that under the new rules that you do not have to take 
exceptions, and yet in a recent case that has come down 
from the Supreme Court, because something was not raised 
in the lower Court and considered for the first time there— 

The Court: Your whole proposition is that I should not 
grant the motion for summary judgment. I have decided 
to do that very thing. I have signed the order, and if I am 
wrong about it, and if I have misunderstood the cases 
pointed out— 

Mr. Ganse: That is the thing— 
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The Court: I do not know how many rehearings you 
want. 

Mr. Ganse: I am not asking for any rehearings. 

The Court: That is what it is tantamount to. 

Mr. Ganse: Then I sha’n’t take the Court’s time. 

The Court: I can not keep this up indefinitely. 

Mr. Ganse: Has this been marked rejected? 

The Court: I would pay no attention to it. 

Mr. Ganse (to the reporter): Will you mark this cor tract 
as offered in evidence before the entry of the Court’s order, 
and rejected? 

The Court: No, I have not rejected anything. That is 
just part of your speech. I am making no record for you. 
It is my record that is being made. 

Mr. Ganse: Then the reporter will have it, and 
96 the Court of Appeals will pass on it. 

Now, I want the Court to fix the amount of the 
supersedeas bond. 

The Court: In what amount should it be? What is the 
amount involved here? 

Mr. Ganse: $2,910.30. 

The Court: Is $3,500 satisfactory? 

Mr. Ganse: I should think that that would be ample. 

Mr. Sullivan: There is the matter of interest here, and 
we do not know how long it will take. I think it should be 
a $4,000 bond. 

Mr. Ganse: I am going to oppose that suggestion, for 
one reason, that, after all, Mr. Battista will have to put 
up either cash collateral with the surety company, or make 
a deposit, and the interest can not be more than $180 a 
year at 6 percent. It only runs from July of 1940, and I 
think that two years will be ample to dispose of the appeal, 
and I see no reason for his trying to boost this to embar¬ 
rass us. 

The Court: That is just $588 more than the amount of 
the judgment. 

Mr. Sullivan: Under the new rules of the Court of Ap¬ 
peals, the parts of the record that we will use we will have 
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to have printed, and they become part of the costs if we 
win the case up there. 

The old practice was to make these bonds twice the 
amount of the judgment. I think that $4,000 gives 

97 us verv little leewav. 

• V •* 

Mr. Ganse: I know of no practice that it should be 
made twice the amount of the judgment. 

Mr. Sullivan: That was before you came to the Bar. 

Mr. Ganse: Then that was a long time ago. I have been 
15 years at the Bar. 

The Court: Well, I will make it $4,000, although I feel 
that $3,500 would be all right. 

Mr. Sullivan: Thank your Honor. 

Mr. Ganse: I want this marked as tendered and refused. 
The Court: I have not refused anything. Please do not 
make my record. You are undertaking to have a rehearing 
here, and you are arguing newly-discovered evidence. Don’t 
make me make a record; I do not want a record. 

Mr. Ganse: May this be marked for identification as the 
document— 

The Court: That you were referring to. 

(The contract and a copy thereof were marked “Con¬ 
tract referred to June 17, 1941, during discussion before 
Justice Luhring. ’ ’) 

Mr. Sulivan: May I insert in this order that the penalty 
of supersedeas bond is fixed at $4,00? 

Mr. Ganse: You can not do it in the order. 

Mr. Sullivan: If the Court says so, I can. 

The Court: If he is going to appeal, a supersedeas 

98 order has to be provided for. 

Mr. Sullivan: I am merely trying to save prepar¬ 
ing an order saying that the penalty of supersedeas bond 
is fixed at $4,000. 

Mr. Ganse: As a matter of procedure, when I file a notice 
on appeal, and give the supersedeas bond, your Honor will 
have to pass on the amount of it, and it will then be in the 
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amount of $4,000. I never heard of it in the final judgment. 

Mr. Sullivan: Why did you ask to have it fixed the other 
dav? 

w 

Mr. Ganse: So I would know what to give in my notice 
of supersedeas appeal. 

(Thereupon the proceedings were concluded.) 

*#••#••••• 

80 Endorsed: Filed Aug 13 1941 Charles E. Stewart, 
Clerk. Civil Action No. 9475. 

Order for Transmittal of Original Documents and Exhibits 
to the United States Court of Appeals for the District 
of Columbia. 

Upon consideration of the Motion for the Transmittal of 
Original Documents and Exhibits to the United States 
Court of Appeals for the District of Columbia, filed by the 
appellant herein, and upon consideration of the written stip¬ 
ulation of counsel for the respective parties annexed there¬ 
to, it is by the Court this 13th day of Aug., 1941, 
ORDERED, that said documents and exhibits shall be 
transmitted to the United States Court of Appeals for the 
District of Columbia. 

JAS. W. MORRIS, 
Justice. 

We consent: 


LEONARD J. GANSE, 

CARL F. BAUERSFELD, 

Attorneys for Albert D. Battista, Appellant. 

A. M. GOLDSTEIN, per WCS 
WILLIAM C. SULLIVAN, 

Attorneys for Horton , Myers & Raymond, 
a corporate, Appellee. 
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United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the attached Defendant’s exhibits 1 to 28, inclusive, and 
Contract, to be the original exhibits in Civil Action No. 
9475, wherein Horton, Myers & Raymond, a body corporate, 
is Plaintiff, and Albert D. Battista is Defendant, which ex¬ 
hibits said Court ordered transmitted to the United States 
Court of Appeals for use on appeal in said action. 

In Testimony Whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of August, 1941. 

C. E. STEWART, 
Clerk. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8014. 


ALBERT D. BATTISTA, Appellant, 

v. 

HORTON, MYERS & RAYMOND, a Body Corporate. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

The present appeal is from a judgment for the plaintiff. 
The defendant below is therefore the appellant here and the 
plaintiff below the appellee. The parties will be referred to 
in this brief in the characters in which they appeared below, 
as plaintiff and defendant. 

The Discalced Carmelite Fathers made a contract with 
Frainie Brothers to construct and erect a new building. 
Frainie Brothers, in turn, entered into a subcontaract with 
the defendant for the rubble stone, cut-stone and cast stone 
work, brick work, tile partitions, cinder block backing and 
masonry work (Appellant’s App. pp. 19, 20). 
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The defendant in turn entered into a sub-subcontract with 
the plaintiff, for all brick, cinder block backing and clay tile 
partition work “in accordance with plans and specifications 
submitted” for the sum of $8,500.00, and for the additional 
sum of $1,900.00 to furnish and erect additional work “in 
accordance with revised plans as submitted”, terms of pay¬ 
ment being 90 per cent of work erected in place as of the 
last of current month, 10 per cent to be retained until 30 
days after completion and acceptance of work by the Archi¬ 
tect and Owners (Appellant’s App. p. 22). This sub-sub¬ 
contract contained no provision with respect to Mechanic’s 
Liens or the release thereof, nor was any reference made 
to any of the terms or conditions of any contract existing 
between the defendant and Frainie Brothers. 

The plaintiff fully performed and completed its contract 
as the defendant admits in its brief (p. 3) as well as in its 
answer, (Appellant’s App. p. 8), there admitting the alle¬ 
gations of paragraph 3 of the complaint (Appellant’s App. 
p. 3), and thereby plaintiff became entitled to receive from 
the defendant the sum of $10,400.00 made up of two items of 
$8,500.00 and $1,900.00, respectively (Appellant’s App. pp. 
3, 8), but only received $7,487.90 (Appellant’s App. pp. 3, 
8), leaving due to the plaintiff the sum of $2,912.10, with in¬ 
terest on $1,872.90 from July 20,1940, and on $1,039.20 from 
September 11, 1940 (Appellant’s App. p. 4). 

The case was heard in the court below upon the second 
amended complaint (Appellant’s App. pp. 3, 4), to which 
was attached as an exhibit a copy of the contract, an item¬ 
ized statement of account, and copy of a letter from the 
defendant to Frainie Brothers dated August 13, 1940, re¬ 
questing the payment to the plaintiff of the July requisition 
in the sum of $1,872.90. (Appellant’s App. pp. 5-7). 

The defendant filed four defenses, post pp. 5-11. 

Thereupon, plaintiff filed on March 12, 1941, a motion 
for summary judgment, supported by three affidavits, one 
of the Very Reverend Thomas M. Kilduff, O. C. D., one 
by Clayton M. Raymond, Secretary and Treasurer of the 
plaintiff, and one by Harry Horton, President of the plain¬ 
tiff, post pp. 6,9-10. 
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On March 28, 1941, the defendant filed in opposition to 
plaintiff’s motion for summary judgment the affidavit of 
Leonard J. Ganse, his counsel, stating: “Affiant says that 
he is informed and believes and expects to prove upon the 
hearing thereof” numerous matters, namely, the entire sub¬ 
ject-matter of his affidavit. (Appellant’s App. pp. 18-27). [ 

The motion for summary judgment was heard before Mr. 
Justice Luhring on April 24,1941 (Appellant’s App. p. 40), 
following w’hich hearing, on May 7,1941, the defendant filed 
his own affidavit in opposition to the motion for summary 
judgment (Appellant’s App. pp. 27-36) which states that 
he “has knowledge of the facts as hereinafter set forth. 
Affiant says that he expects to prove upon the hearing 
hereof:” the entire subject-matter of his affidavit. (Ap¬ 
pellant’s App. top of p. 28.) Neither affidavit was entitled 
to be considered for any purj)ose. Neither of them was 
“made on personal knowledge”; neither “set forth such 
facts as would be admissible in evidence”; and neither 
“show affirmatively that the affiant is competent to testify 
to the matters stated therein”. In these respects they are 
flagrant violations of Federal Rule 56 (e). 

On June 13, 1941, Justice Luhring filed his memorandum 
opinion granting the motion for summary judgment (Ap¬ 
pellant’s App. pp. 37-9). On June 17, 1941, counsel ap¬ 
peared before the Court for the purpose of having the 
summary judgment entered (Appellant’s App. pp. 41-2), 
at which time, and after the entry of the judgment (Appel¬ 
lant’s App. p. 45), the defendant assumed to offer in evi¬ 
dence the contract between Frainie Brothers and the Dis- 
calced Carmelite Fathers. 
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SUMMARY OF ARGUMENT. 

Both of the affidavits upon which the defendant relies are 
in violation of Federal Rule of Civil Procedure 56 (e) in 
that neither is made on personal knowledge, or sets forth 
such facts as would be admissible in evidence, or shows 
affirmatively that the affiant is competent to testify to the 
matters stated. 

The denial that plaintiff’s work has been accepted by the 
architect and owners is refuted by the affidavit of Reverend 
Thomas M. Kilduff, 0. C. D. 

The defendant’s contentions with respect to the failure 
and refusal of the plaintiff to execute a release of liens are 
without merit. The sub-subcontract in suit called for no re¬ 
lease of liens; the provisions of the general contract and of 
the subcontract of the defendant with the general contractor 
are not applicable to the plaintiff, nor would they be admis- 
sable in evidence, and the attempted application of them is 
a violation of our Code; the plaintiff was not entitled to a 
lien and therefore a release of liens by it would have been 
of no effect; no release of liens could be required in any 
event until payment or valid tender of payment of the 
amount due to the plaintiff; there was no obligation on the 
part of the plaintiff to obtain a release of liens from other 
parties and if it did undertake to do so, its undertaking was 
without consideration. 

The omission of findings of fact is immaterial. This was 
not an action “tried upon the facts without a jury,” (Rule 
52 (a)) but was a motion for summary judgment, nor can it 
be said that judgment was not rendered upon the whole 
case or for all the relief asked, or that a trial was necessary, 
which is prerequisite to the application of Rule 56 (d). 
Furthermore, this court is afforded a clear understanding of 
the basis of the decision below without findings of fact, and 
accordingly under its decisions the judgment may stand 
even though the omission did constitute a violation of the 
rule. 
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ARGUMENT 

The defendant filed four defenses. 

THE FIRST DEFENSE 

is that the second amended complaint fails to state a cause 
of action upon which relief can be granted herein. (Ap¬ 
pellant’s App. p. 7). There is nothing in the record or 
discussed in the brief apropos this defense except as a gen¬ 
eral conclusion resulting from the other three. Therefore, 
no comment need be made upon same. 

THE SECOND DEFENSE 

admits the making of the sub-subcontract between the plain¬ 
tiff and the defendant, pursuant to which the plaintiff fur¬ 
nished and installed all necessary labor, material and equip¬ 
ment to complete all brick, cinder block backing and clay 
tile partition work in accordance with plans and specifica¬ 
tions as required, for the agreed sum of $8,500.00, and in 
addition thereto, the plaintiff furnished and erected addi¬ 
tional work in accordance with revised plans as submitted, 
for the additional sum of $1,900.00; that the work, labor, 
equipment and materials as set forth in the complaint have 
been performed and completed by plaintiff, but defendant 
denies that they have been accepted by the architect and 
owners and denies that the defendant is indebted to the 
plaintiff in the total aggregate sum of $10,400.00 until final 
acceptance by the architect and owners “and by Frainie 
Brothers, general contractors”; admits that $7,487.90 has 
been paid, that an additional payment on account of com¬ 
pleted work in the amount of $1,872.90 became payable to 
plaintiff under the July requisition, but alleges that Frainie 
Brothers, general contractors, had failed and refused to pay 
the said sum, although frequently requested by the defen¬ 
dant, and denies that the work was fully completed and 
accepted by the architect and owners, that the building 
was occupied by the owners on or about September 11,1940, 
and that defendant had admitted and acknowledged to 
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plaintiff that the defendant was indebted to plaintiff in the 
full sum of $2,912.10, and denies that a balance is yet due 
and owing from the defendant to the plaintiff. (Appel¬ 
lant’s App. pp. 7, 8.) 

The only material part of this defense is the denial that 
the plaintiff’s work has been accepted by the architect and 
owners, and that the defendant is indebted to the plaintiff 
in the total aggregate sum of $10,400.00 until final accep¬ 
tance by the architect and owners and “by Frainie Broth¬ 
ers, general contractors.” The affidavit of the Very Rev. 
Thomas M. Kilduff, O.C.D., also knowm as “Father 
Thomas,” discloses that the Reverend F. Michael, O.S.B., 
was the architect who prepared the plans and specifications 
under the general contract with Frainie Brothers, and who 
supervised the construction and erection of the building; it 
was inspected and approved by him, and thereafter, on Sep¬ 
tember 4,1940, the building was fully accepted by the Very 
Reverend Thomas M. Kilduff, the affiant, acting for and on 
behalf of the House for Discalced Carmelite Fathers, in¬ 
cluding the work, labor and materials of both the plaintiff 
and the defendant, and that the said building was fully oc¬ 
cupied by September 11,1940 (Appellant’s App. pp. 12-13). 
The sub-subcontract contains no provision for acceptance 
by Frainie Brothers, but only “by the Architect and the 
Owners” (Appellant’s App. p. 5). 

Accordingly, at least as to this second defense, the record 
shows that there is no genuine issue as to any material fact 
and that the plaintiff was therefore entitled to judgment as 
matter of law (Federal Rules of Civil Procedure, 56 (c)). 

THE THIRD DEFENSE 

alleges that plaintiff failed and refused to execute a release 
of liens, by reason whereof Frainie Brothers, the general 
contractors, have refused to make final payment to the de¬ 
fendant. (Appellant’s App. pp. 8-9.) 

There is no contract provision requiring the plaintiff to 
execute a release of liens. There was a general contract be- 
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tween the owner and the builder, a sub-contract between 
the builder and the defendant, and a sub-subcontract be¬ 
tween the defendant and the plaintiff. The plaintiff was a 
party only to the latter. The general contract which is not 
printed as part of the appellant’s appendix, but excerpts 
from which are quoted in his brief, at p. 7, does provide 
that the contractor shall not file or permit or suffer any 
subcontractor, materialman, or other person to file a me¬ 
chanic’s or other lien (Appellant’s brief, p. 7), but the 
plaintiff was not a party to this contract. The subcontract 
between the general contractor and the defendant does pro¬ 
vide for a final release of liens (Appellant’s App. p. 29). 
The plaintiff was not a party to this subcontract between 
the defendant and Frainie Brothers. The sub-subcontract 
between the plaintiff and the defendant contained not a 
word, nor did it make any reference to the subject of release 
of liens (Appellant’s App. p. 5). This is the only contract 
to which the plaintiff was a party, and the only one which 
is applicable to the present case. 

In the first place, neither the provisions of the general 
contract nor of the subcontract with respect to release of 
liens is applicable to the plaintiff. 

“We therefore hold that the general contract was not 
admissible in evidence against the plaintiff, unless for 
the purpose of showing (if, indeed, it did show) what 
drawings and specifications were referred to in the sub¬ 
contract; and that the rulings of the trial judge holding 
plaintiff bound by the provisions of the general con¬ 
tract, so as to be obligated to submit to delays resulting 
from the action of the Government were erroneous.” 

Guerini Stone Co. v. P. J. Carlin Construction Co., 
240 U. S. 264, 276. 


As said by the lower Court in the present case (Appel¬ 
lant’s App. p. 38): 

“The contract is plain and unambiguous. The only 
reference is to ‘plans and specifications,’ and this does 
not include the provisions of the contract between the 
general contractor and owner,” 
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citing’ Woodruff v. Hough , et al., 91 U. S. 596, 602 and 
Guerini Stone Co. v. P. J. Carlin Construction Co., 240 
IT. S. 264, 276, from which the immediately preceding ex¬ 
cerpt is quoted. 

In the second place, there was no lien to which the plain¬ 
tiff could have been entitled under our law as a sub-contrac¬ 
tor, and therefore a release of liens by it would have been 
without legal effect of any kind. 

Richardson v. Belt , 13 App. D. 0., 197, 201, where the 
Court said: 

“It is clear, also, that the Mechanic’s Lien Law gave 
no lien to the defendants who furnished material to 
Jones, because he was himself a subcontractor, (citing 
cases). Hence, the allegation that defendants have 
threatened to file liens against the building unless their 
demands be satisfied, is immaterial.” 

p l lie^righT to lien here is limited to the original contractor 
|(D. C. Code, 1901 (Title 25, Sec. 351 1). C. Code 1929), Sec. 
71237), and to persons directly employed by him (D. C. (’ode, 
|1901 (Title 25, Sec. 353 J). C. Code 1929), Sec. 1239), 

Lcitch v. Hospital , 6 App. D. C. 247. 

\ Herrdl v. Donovan . 7 App. D. C. 322, 332. 

\ Somerville v. ]\"dHams, 12 App. D. C. 520. 

V Richardson v. Belt. 13 App. IX (’. 197, 201. 

In the third place, certainly no release of liens could have 
been expected to be given until payment was made or ten¬ 
dered, and this is nowhere alleged by the defendant. Indeed, 
it is denied by the plaintiff (Appellant's App. p. 1*8). 
Until payment or a valid tender of payment, the plaintiff 
had a perfect right to refuse to execute a release of liens. 

40 Corpus Juris, page 341, Sections 459-g and 460-li. 

Greentcood v. Watson. 171 Fed. 619. 

Buchanan v. Harvey. 12 Ill. 336. 

Bachrach v. DiCarlo, Tex. Civil Appeals 1935, SO S. 

W. (2d) 815. 

In the fourth place, of course there is no distinction pos¬ 
sible to be drawn between a release of liens in advance of 
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payment and waiver of liens, and under our law even if the 
plaintiff had been a person directly employed by the origi¬ 
nal contractor, the provision of Frainie Brothers’ contract 
with tlie owner would be inapplicable to the plaintiff, our 
Code providing that “all such liens in favor of parties so 
employed by the contractor shall be subject to the terms 
and conditions of the original contract except such as shall 
relate to the waiver of liens.” D. C. Code 1901 (Title 25, 
Sec. 354 D. C. Code 1929), Sec. 1240. (Italics ours.) 

Accordingly, at least as to this third defense, the record 
shows that there is no genuine issue as to any material fact, 
and that the plaintiff was therefore entitled to judgment 
as a matter of law. (Federal Rules of Civil Procedure 
56(c). 

THE FOURTH DEFENSE 

is that the plaintiff has caused delays and has refused to 
join in the execution and procurement of a release of liens 
by plaintiff and other subcontractors of the defendant 
whereby the final payments of the sums due and owing by 
Frainie Brothers to the defendant were prevented and de¬ 
layed until the insolvency and bankruptcy of the general 
contractor. (Appellant’s App. p. 9.) 

The affidavit of Raymond states that he is Secretary and 
Treasurer of the plaintiff, recites the making of the gen¬ 
eral contract with Frainie Brothers, the subcontract with 
the defendant and the sub-subcontract with the plaintiff; 
that plaintiff fully performed its sub-subcontract and that 
sums of money became due it and payments had been made 
on account thereof, leaving a balance, all as set out in the 
second amended complaint; that he made repeated demands 
on the defendant for payment and the defendant admitted 
that he owed the plaintiff the sum of $2,912.10, but due to 
some differences between the defendant and Frainie Broth¬ 
ers, the defendant said he was unable to pay the plaintiff. 
Shortly thereafter defendant requested affiant to meet him 
at his attorney’s office, where the defendant repeated his 
admission of his indebtedness to the plaintiff in the sum 
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of $2,012.10 and liis inability to make payment until his own 
account with Frainie Brothers was first adjusted; that un¬ 
der date of November 8, 1040, defendant’s attorney wrote 
plaintiff, offering to make payment on condition that it 
accept a deduction of approximately $352.00, provided that 
proportionate deductions he accepted by three other credi¬ 
tors of the defendant, copy of said letter, marked Exhibit 
Xo. 2, being annexed to the affidavit, but omitted from Ap¬ 
pellant’s appendix, and it is therefore incorporated in our 
appendix; that affiant declined to accept the offer of settle¬ 
ment and on or about November 12, 1940, accompanied by 
Harry Horton, the President of the plaintiff, affiant visited 
the office of the defendant’s attorney and the offer was made 
on behalf of plaintiff, to said attorney, to accept the sum 
of $2800.00, provided payment was made at once in full 
settlement, and that plaintiff would then and there execute 
releases or release of liens, which offer defendant’s attorney 
stated he would strongly recommend; but at no time did the 
defendant, or liis attorney, ever pay or tender the said sum, 
and that plaintiff was at all times ready and willing to exe¬ 
cute any release, provided actual payment was made at the 
time of the execution thereof, but neither the defendant, 
nor his attorney, ever tendered payment to the plaintiff, 
and there is justly due and owing from the defendant to 
the plaintiff the sum of $2,912.10, with interest and costs 
(Appellant’s App. pp. 14-18). 

The affidavit of Harry Horton recites that ho is President 
of the plaintiff, and it is a substantial repetition of the affi¬ 
davit of Mr. Raymond. It has not been printed in the Ap¬ 
pellant's brief or appendix. 

There is no assertion anywhere that defendant at any time 
made payment or a valid tender of payment to plaintiff and 
no denial anywhere of plaintiff’s readiness to execute and 
deliver release of liens upon payment being made. 

As pointed out. supra, p. 8, there was no duty or occa¬ 
sion for the plaintiff to execute a release of liens until 
payment or a valid tender of payment of the indebtedness 
owing to it was made. Nor was there any occasion for 
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plaintiff to procure a release of liens from other sub-sub- 
contractors or subcontractors. If it did undertake to do so, 
its undertaking was without consideration. 

In brief, the fourth defense amounts to no more than 

that plaintiff had refused to join in the execution of release 

of liens in advance of even a tender of payment of its imlebt- j 

edness, and had refused to join in the procurement of a re- ! 

lease of liens bv others which it was under no obligation ! 
• 

to procure. We say this because the statement of the fourth | 
defense that the plaintiff had caused delays and that by its ! 
said refusal to join in the execution and procurement of j 
release of liens, the final payment of the sums due and 
owing by Frainie Brothers to the defendant was prevented 
and delayed until the insolvency and bankruptcy of the 
said general contractors, amounts to nothing. There was 
no obligation owing by the plaintiff to the defendant which | 
was violated even if the plaintiff’s delay in doing something 
it was not obligated to do, did cause the results complained 
of. Accordingly, as to this fourth defense, the record shows 
that there is no genuine issue as to any material fact, and 
that the plaintiff was therefore entitled to judgment as a 
matter of law. (Federal "Rules of Civil Procedure 5(» (c).) 

APPELLANT’S BRIEF. 

I 

At page .*> the defendant points out that in its second 
defense it denies that the work, labor, equipment and mate¬ 
rials furnished by the plaintiff have been accepted by the! 
Architect and Owners, and by Frainie Brothers, general 
contractors, but the sub-subcontract between the plaintiff 
and this defendant does not require acceptance by Frainie 
Brothers, only providing for acceptance “by the Architect 
and Owners” (Appellant’s App. p. 5). In a note at the 
foot of page 3, it is stated that “under the second defense 
the acceptance of the work by the architect and owners was 
put in issue.” The affidavit of the Very Reverend Thomas 
M. Kilduff, O.C.D., (Appellant’s App. pp. 12-13), supra, p. 

(i, completely refutes this assertion. 
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At pp. 6-7 of Appellant’s brief, parts of the general con¬ 
tract, to which the plaintiff was in no way and to no extent 
a party, are recited, and this recital is made even though no 
part of that contract is printed in the appendix, a plain 
violation of the rules. 

By its general contract (Appellant’s Brief p. 7), and by 
the subcontract between the general contractor and the de¬ 
fendant (Appellant’s brief p. 8), a release of liens is re¬ 
quired, but the sub-subcontract with the plaintiff contains 
no such provision (Appellant’s App. p. 5). 

At the foot of page 9 of the brief and in the affidavits of 
Ganse and the defendant (Appellant’s App. pp. 22-3, 31) 
appear statements as to the intent and agreement of the 
plaintiff and defendant, which constitute no more than an 
effort to read into the written contract between the parties 
language which nowhere appears therein. 

At the top of page 10 of the brief appears the statement 
that an agreement for additional w’ork between the plaintiff 
and the defendant was entered into July 20, 1940. This is 
an error. The additional work was provided for in the sec¬ 
ond paragraph of the original sub-subcontract of February 
28, 1940 (Appellant’s App. p. 5). 

Beginning in the third line of page 10 of the brief and in 
the affidavits of Ganse and the defendant (Appellant’s App. 
pp. 22, 32), appear statements as to a custom and practice 
as to requiring release of liens from contractors, sub-con¬ 
tractors and sub-subcontractors; but the defendant does 
not assert that any such custom or practice applies in ad¬ 
vance of payment or a valid tender of payment. 

Also, on page 10 of the brief, appears the statement that 
the defendant, prior to August 28, 1940, personally com¬ 
pleted the work to be performed by him on his sub-contract 
with Frainie Brothers, general contractor. This, of neces¬ 
sity, includes that the plaintiff had performed the work 
required to be done under its sub-subcontract with the de¬ 
fendant, because all of that work was part of what the de¬ 
fendant was required to do under his subcontract with the 
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general contractor, Frainie Brothers (Appellant’s App. pp. 
25,30). I 

On pp. 10-11 of the appellant’s brief, reference is made to 
correspondence, conferences and negotiations extending 
from Sptember 10 to November 30, 1940, and in a note at 
the foot of page 11, being note 11, it is stated, 

“This correspondence was voluminous, and was 
proffered in the affidavits filed in opposition to the mo¬ 
tion for summary judgment. (Cf. Original Documents 
transmitted to this Court.) The Court below refused 
to receive them in evidence, or to consider them in its 
action upon the motion. This was error. Whitaker v. 
Coleman (Whitaker v. Aetna Casualty & Surety Co.), 
115 F. (2d) 305, infra, p. 16.” 

Whitaker v. Coleman has no relation to any such situa¬ 
tion as is presented in the instant case. i 

Also, in the 6th and 7th lines of page 11 of appellant’s 
brief, appears the sentence “agreement in respect of the 
payment to be made was finally reached” but significantly 
there is no record or appendix reference to support this 
statement, and this for the very obvious reason that the 
statement itself is wholly untrue. 

The balance of page 11 is consumed with recitals not 
germane to the instant case. 

The first point argued is based upon the claim that there 
were material and disputed issues of fact. From the fore¬ 
going review of the case, it is evident that there was no 
such issue. Even the statement on page 15 that plaintiff 
did not challenge or contradict the facts set forth in defen¬ 
dant’s affidavits is not only untrue but, as we have seen, 
supra , p. 3, those affidavits did not comply with Rule 
56 (e) of the Federal Rules of Civil Procedure and there¬ 
fore were not proper to be considered by the Court. 

The second proposition, that the defendant was deprived 
of a jury trial is likewise based upon the unfounded claim 
that there were issues of fact. 

See the following cases: Fidelity <& Deposit Company of\ 
Maryland v. U. S., 187 U. S. 315, 23 S. Ct. 120, 47 L. ed. 
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194; Maryland Casualty Co. v. Sparks and U. S. Fidelity 
£ Guaranty Co. v. Oakland County , et al., (2 cases) Circuit 
Court of Appeals, 6th Circuit, decided April 12, 1935; 76 
Fed. (2d) 929, 933. 

And likewise the third point that the Court below could 
not act summarily upon the ex parte affidavits for plaintiff 
is based upon the unfounded claim that there were issues of 
fact. 

The fourth point argued is that plaintiff had no right 
to bring or maintain the action because it had failed and 
refused to execute release of liens, that the principal con¬ 
tract made the drawings, specifications and general condi¬ 
tions a part thereof, that the subcontract of the defendant 
and the sub-subcontract of the plaintiff were subject to the 
requirements and terms of the principal contract, it was the 
intent and agreement of the parties that the sub-subcontract 
should be subject to the terms, conditions and provisions 
of the principal contract, and that it was the custom and 
practice in the District of Columbia to require and receive 
a release of liens, the execution and delivery of which w*as a 
condition precedent to the right of plaintiff to claim final 
payment, and that plaintiff’s delay and refusal to execute 
same and the intervening insolvency and bankruptcy of 
Frainie Brothers, general contractors, created an equitable 
estoppel against the right of plaintiff to maintain this suit, 
—all of which contentions, as we have seen, are without 
merit. 

The fifth and final point is that the record is devoid of 
any findings of fact, and reference is made to Federal Rules 
52 (a) and 56 (d). Rule 52 (a) requires findings of fact 
and conclusions of law “in all actions tried upon the facts 
without a jury,” and 56 (d) relates only to cases in which 
on motion for summary judgment “judgment is not ren¬ 
dered upon the whole case or for all the relief asked, and a 
trial is necessary.” Neither of these rules has any applica¬ 
tion to the present case. It was not tried upon the facts 
without a jury, and could not have been on motion for sum¬ 
mary judgment. Rule 52 (a) is accordingly inapplicable. 
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Nor is it a case in which judgment was not rendered upon 
the whole case or for all the relief asked, wherefore Rule 
56 (d) is also inapplicable. 

Not only so, but this Court has repeatedly held that even 
where findings of fact and conclusions of law are requisite, 
yet if the appellate court is afforded a clear understanding 
of the basis of the decision below, the judgment may stand 
although the rule is violated. 


Shellman v. Shellmcm, 68 App. D. C. 197, 198, 95 F. 
(2d) 108, 

Societe Suisse Pour Valeurs de Metaux v. Cummings, 
Atty. Gen., 69 App. D. C. 154, 99 Fed. (2d) 387, 
Goodacre v. Panagopoulas, 72 App. D. C. 25; 110 F. 
(2d) 716. 

It is accordingly submitted that the judgment should be 
affirmed. 


Respectfully, I 

A. M. Goldstein, 

W. C. Sullivan, 

Attorneys for Appellee . 


I 
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APPENDIX. 

Defendant’s Ex. No. 18. 

136 Filed Apr 24,1941, Chas. E. Stewart, Clerk. 

Telephone Republic 8030 

Law Offices of 

LEONARD J. GANSE 

726 Jackson Place, N. W., 

Washington, D. C. 

Leonard J. Ganse 


Carl F. Bauersfeld 
Harry L. Horton 

November 8, 1940 

Horton, Myers & Raymond 
Bond Building 
Washington, D. C. 

Re: Discalced Carmelite Fathers Job—Frainie Brothers 
—Albert D. Battista 

Gentlemen: 

Under date of October 31, 1940, we are in receipt of a 
letter from H. Vernon Eney, Esq., of Armstrong, Machen & 
Allen, Baltimore, Maryland, Attorneys for Frainie Broth¬ 
ers. This letter advises that Maryland Casualty Company 
will not charge compensation and liability premiums to 
Frainie Brothers on the Battista payrolls, wherefore an ad¬ 
ditional sum of $494.14 is to be added to the balance due Al¬ 
bert D. Battista by Frainie Brothers under his subcontract 
on the above-captioned job. As a result the balance thus ad¬ 
mitted to be due by Frainie Brothers to Battista is the ag¬ 
gregate sum of $3,374.91. An itemization of amounts 
claimed on the job by material men and laborers under the 
subcontract of Battista is as follows: 
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Horton, Myers & Raymond—balance due $2912.10 

Julio Brothers—balance due by Battista 972.50 

(balance due by Frainie Brothers $136.75) 

Harry T. Campbell Sons’ Co. 205.43 

Oliver C. Putney & Co. 46.37 


Total $4136.40 

Due Albert D. Battista by Frainie Brothers 3374.91 


Balance to be contributed $761.49 


Albert D. Battista is now out of the city but has directed 
me to inquire whether the foregoing material men and sub¬ 
contractors will reduce the respective amounts of their 
claims, pro rata, so that Mr. Battista will not be himself 
compelled to advance all the funds for the deficiency. In 
consideration therefor, Mr. Battista will avoid further de¬ 
lays in respect to his claims for adjustment of payrolls 
charged against his account by Frainie Brothers. Mr. 
Battista will immediately advance the sum of $261.49 
toward the deficiency, and if the respective material 
137 men and subcontractors will apportion the difference 
pro rata, I am authorized to make immediate settle¬ 
ment. 

May I hear from you in respect of the foregoing at your 
earliest convenience. 

Very truly yours, 


I 

I 

l 


l 

I 


I 

| 

i 


/s/ Leonard J. Ganse 


L J G :eas 


